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ADVERTISEMENT 



TO 



THE SECOND EDITION. 



Since the former Edition of this little work 
was published^ several important cases have arisen 
which involved the question of admitting Extrin- 
sic Evidence in aid of the Exposition of Wills, 
and the attention of the Courts has been pointedly 
called to the distinctions which it was the object 
of the author to establish. Adverting to the prac- 
tical nature and general importance of the sub- 
ject, he trusts he is rendering an acceptable ser- 
vice to the Profession in collecting these cases to- 
gether. He has further endeavoured, in this Edi- 
tion, to simplify the subject itself, by exhibiting 
it in its proper character — namely, as part of a 
general system of rules applicable to the exposi- 
tion of Wills in general, and not as an insulated 
point depending upon rules peculiar to itself. 



Lincoln's- Inn, 
1st December, 183i^ 
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ADVERTISEMENT 



TO 



THE FIRST EDITION. 



X HE writer of the following Observations (a) 
was accidentally present at the hearing of the cause 
of Goblet V. Beecheyy in July, 1826, and the Ob- 
servations were written immediately afterwards, 
principally with a view to the information of 
the writer. They have since lain on the shelf, 
except when, in connection with other questions 
respecting the interpretation of wills, he has been 
led to reconsider their contents. In the late case 
of Page V. Broom, (December, 1830), before the 
Lord Chancellor, a point was touched upon which 
involved the principles to which the Observations 
relate, and revived the interest which the writer 
had previously taken in the subject. On recurring, 
upon that occasion, to what he had written in 
1826, it appeared to him that his Observations 

(a) The first edition was printed in the form of Observations upon 
the Case of Goblet v. Beechey. 



Till ADVERTISEMENT TO THE FIRST EDITION. 

might, in some respects, be acceptable to the 
Profession, although he could not but feel that, in 
point both of matter and arrangement, they re- 
quired a more elaborate revision than his present 
engagements will allow him to bestow upon them. 
Between the alternative of replacing them upon 
the shelf or publishing them in a state unsatisfac- 
tory even to himself, he has made choice of the 
latter — because, after a very attentive study of 
the reported cases, he is convinced that the diffi- 
culties which appear to perplex the important 
doctrine of explaining written instruments by the 
aid of extrinsic evidence, are not inherent in it, 
but are mainly attributable to the peculiar lan- 
guage in which the law upon thjB point is usually 
laid down— and because he felt, that the eluci- 
dation of the subject could not but be assisted 
by a candid though imperfect discussicm of its 
principles. 
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EXAMINATION, &c. 



The Statute of Frauds, which regulates the 
disposition of property by will, requires, (except 
in certain cases specified in the statute), that the 
I will shall be in writing (a). 



(a) The Statute of Frauds, 29 Car. 2, c. 3, enacts — Sect. 5, " That, 
" from and after fhe said four-and-twentieth day of June, all devises 
" and bequests of any lands or tenements, devisable either by force 
" of the Statute of Wills, or by this statute, or by force of the custom 
" of Kent, or the custom of any borough, or any other particular 
*' custom, shall be in writing, and signed by the party so devising 
" the same, or by some other person in his presence and by his ex- 
** press directions, and shall be attested and subscribed in the pre- 
" sence of the said devisor by three or four credible witnesses, or 
" else they shall be utterly void and of none effect." 

Sect. 19. " And for the prevention of fraudulent practices in set- 
" ting up nuncupative wills, which have been the occasion of much 

perjury ; Be it enacted by the authority aforesaid, that, from and 
" after the aforesaid four-and-twentieth day of June, no nuncupative 
** will shall be good, where the estate thereby bequeathed shall ex- 
** ceed the value of thirty pounds, that is not proved by the oaths o£ 

C 
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2 INTRODUCTORY 

The object of the present work is to answer an 
important practical question, to which this enact- 
ment gives rise, namely — Under what restrictions 
is the admission of extrinsic evidence, in aid of 
the exposition of a will, consistent with the pro- 
visions of a statute, which makes a writing indis- 
pensable to the purpose for which the instrument 
was made (a). 

The answer to this question is usually given in 
the terms of the common maxim which distin- 
guishes ambiguities into two kinds, latent and 
patent — admitting extrinsic evidence in the 
former case, and excluding it in the latter. As 
the maxim itself, however, requires much expla- 
nation, it has been thought most convenient to 
exclude it altogether a^ a guide in the present 

<' three witnesses (at the least), that were present at the making 
" thereof; nor unless it he proved that the testator, at the time of 
" pronouncing the same, did hid the persons present, or some of them, 
" hear witness that such was his will, or to that eifect ; nor unless 
** such nuncupative will were made in the time of the last sickness 
** of the deceased, and in the house of his or her habitation or dwell- 
^* ing, or where he or she hath been resident for the space of ten 
'^ days or more next before the making of such will, except where 
<' such person was surprised or taken sick, being from his own home, 
" and died before he returned to the place of his or her dwelling." 
(a) The Statute of Wills, 32 Hen. 8, c. 1, had, to a certain extent, 
raised the same question, at an earlier period. As the Statute of 
Frauds embraces property of all descriptions, the former statute may 
well be passed over without affecting the substantial question which 
is discussed in the following pages. 
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inquiry^ and to make it the subject of a separate 
examination (a). 

The restrictions under which extrinsic evidence 
was by the common law (before the statute) 
admissible, in aid of the exposition of a written 
instrument, in cases in which the law did not 
require a writing, will, of course, form a limit 
beyond which extrinsic evidence cannot be ad- 
mitted to assist in expounding a writing which a 
statute makes indispensable. But a question 
will suggest itself, whether the construction of 
an instrument, which is made necessary by a 
statute, may not be subject to stricter rules than 
the common law alone would impose (b). 

In this view of the case, it might perhaps ap- 
pear that the more logical course of inquiry would 
be, first, to determine the state of the law. before 
the statute, and then to ascertain whether the 
statute had to any and what extent affected the 
rules of law which it found in operation at the 
time it was passed. An attentive consideration 
of the subject, however, and of the authorities 
which apply to it, will shew that such a course of 
investigation is uncalled for, and that it would 
embarrass rather than assist the inquiry. 

By the common law (c), (before the statute), 

(a) Infra, p. 126. (ft) Infra, p. 92. 

(c) 1 Phil, on Evid. 548—661 , 7tb ed.; Patriche v. Potvlet, 2 Atk. 
383; and see Prop. VI. infra, p. 65; Goss v. Lord Nugent, 5 B. & 
Adol. 58. 
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parol evidence was inadmissible to contradict^ 
vary, or add to a written instrument. As this 
rule, however, was founded on a principle of 
convenience only, it was holden before the 
statute that parol evidence was, in certain cases, 
admissible to determine the person or thing 
intended, where the description in the instru- 
ment was insvfficient for that purpose, — as in a 
devise to A. B., where there were two persons 
of the same name ; or a devise of the manor of 
Haley where the testator had two manors of that 
name. North Dale and South Dale. In which 
cases parol evidence of witnesses who spoke to the 
testator's intention, was held admissible to deter- 
mine which of the two persons, named respectively 
A. B., and which of the manors of Dale, was in- 
tended . by the testator (a). And from the cases 
cited in a subsequent page (A), it will be seen 
that where the identity of the person or thing 
intended by a testator has been the only point in 
dispute, and the description in the will has been 
insufficient to determine it. Courts of law, since 
the statute, have, in like manner, in certain spe- 
cial cases, admitted the evidence of witnesses who 
spoke to the testator's intention — to make certain 
the person or thing intended by the testator. 

Whether the admission of extrinsic evidence 
to make certain the person or thing intended, 

{a) InfrUy p. 83. {h) Infra^ p. 84 et seq. 
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where the description of the ztnll is instifficient for 
the purpose, can, upon principle, be reconciled 
with the provisions of the statute, in all the cases 
in which it appears to have been admitted, is a 
point which, for the present, may be left in sus- 
pense. It is sufficient, in this place, to observe, 
that, notwithstanding the cases in which parol 
evidence of the nature just adverted to is held 
admissible, the Courts uniformly profess to be 
governed by an admitted principle — that the 
judgment of a Court (a) in expounding a will 
should be simply declaratory of what is in the 
instrument. This was the general rule at com- 
mon law, before the statute ; and if the statute 
has not strengthened its obligations, it certainly 
has not relaxed them (b). 

To return, then, to the question stated at the 
outset — ^Under what restrictions is the admission 
of extrinsic evidence, in aid of the exposition of 
a will, consistent with the provisions of the sta- 
tute of frauds ? 

This question has become much perplexed 
by a want of proper attention, on the part both 
of the Courts and of text writers, to the di£Perent 

(a) It has not been thought necessary or useful to dlstmguish the 
provinces of the Court and Jury. Each, within its own province, is 
in principle bound by the rules which it is the object of these pages 
to elucidate. In Courts of equity the judge performs the office of both. 

(6) See Prop. VI. infraf-p. 65. 

B 
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purposes to wbich the admissibility of extrinsic 
evidence in aid of the exposition of wills may 
be applied, and to the different nature of the 
evidence which (with reference to such different 
purposes) parties have tendered for admission. 
It is said, (and correctly), that the statute, by re- 
quiring a will to be in writing, precludes a Court 
of law from ascribing to a testator any intention 
which his written will does not express, and, in 
effect, makes the writing the only legitimate evi- 
dence of the testator's intention. " No will is 
within the statute but that which is in writing; 
which is as much as to say, that all that is effec- 
tual and to the purpose must be in writing, with- 
out seeking aid of words not written (a)." At the 
same time, however. Courts of law, though pre- 
cluded from ascribing to a testator any intention 
not expressed in his will, admit their obligation to 
give effect to every intention which the wiWproperly 
expounded contains. The answer, therefore, to 
the question above proposed, — injoined as well as 
sanctioned by the general principle above men- 
tioned,— must be, that any evidence is admissible, 
which, in its nature and effect, simply explains 
what the testator has written; but no evidence 
can be admissible, which, in its nature or effect, 
is applicable to the purpose of shewing merely 

(a) Brett v. Rigden, Plow. 340; and see 2 Vem. 625; Hobart, 52. 
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what he intended to have written. In other words, 
the question in expounding a will is not— What 
the testator meant ? as distinguished from — ^What 
his words express? but, simply — ^What is the 
meaning of his words (a). And extrinsic evidence, 
in aid of the exposition of his will, must be ad- 
missible or inadmissible with reference to its bear- 
ing upon the issue which this question raises. 

The distinction involved in the last observation 
between evidence which is ancillary only to a 
right understanding of the words to which it is 
applied, and which is, ther ef ore, simiply explanatory 
of the words themselves, — and evidence which is 
applied to prove intention itself as an independent 
fact, is broad and palpable ; — and, as this distinc- 
tion is essential to a right understanding of the 
subject, and will frequently be referred to in the 
following pages, it may be convenient to adopt 
the expression explanatory evidence to describe 
such extrinsic evidence as is strictly of the for- 
mer kind ; and to adopt the expression evidence 
to prove intention, to describe the latter spe- 
cies of evidence. The expressions do not, per- 
haps, satisfactorily, explain themselves ; — but, 

(a) In Doe d.,GwilUm v. GwiUim, 5 B. & Adol. 129, Trin. T. 1833, 
ParkCf J., said, " In expounding a will, the Court is to ascertain, not 
what the testator actually intendedy as contradistinguished from what 
kia words . express, hut what is the meaning of the words he hcts 
used" See also jper LiUledale, J., in Doe d. Tetnplemany* Martin ^ 
4 B. & Adol. 783, and jper Parke, J., in S. C. 1 Nev. & Mann. 524. 

b2 
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the distinction intended to be t^ken will be un- 
derstood. 

It must further be observed^ th9-t it is |iot, as 
Bti insulated question^ that the . admis^il^ility of 
extrinsic evidence in aid of the /exposition of wijls, 
can properly be considered. The subject is part 
only — and that a subordinate one — of a general 
system of rules which Courts of law have esta- 
blished for the correct interpretation of wills ; and 
the true nature and bearings of this particular 
question c^n be properly understood only when 
viewed in connection with the entire system of 
which it forms a part. 



The Seven Propositions following, applicable 
to the exposition of wills, and embodying (in its 
proper place) the particular subject of the present 
investigation, are submitted to the consideratipn 
of the reader, as the results both of priincipJeand 
authority. 
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I. A testator is always presumed to use the 
words in which he expresses himself according to 
their strict and primary acceptation^ unless from 
the context of the will it appear that he has used 
them in a different sense ; in which case the sense 
in which he thus appears to have used them will 
be the sense in which they are to be construed (a). 

II. Where there is nothing in the context of 
a will, from which it is apparent that a testator 
has used the words in which he has expressed 
himself in any other than their strict and primary 
sense, and where his words so interpreted are 
sensible with reference to extrinsic circumstances y 
it is an inflexible rule of construction, that 
the words of the will shall be interpreted in their 
strict and primary sense, and in no other, al- 
though they may be capable of some popular or 
secondary interpretation, and although the most 
conclusive evidence of intention to use them in 
such popular or secondary sense be tendered. 

III. Where there is nothing in the context of 

(a) Upon this and every other point connected with the interpre- 
tation of wills, the reader will find the fullest information in Mr. 
Jarman's valuable edition of Powell on Devises. 



10 ANALYSIS OF THE 8UB1SCT. 

a will, from which it is apparent that a testator 
has used the words in which he has expressed 
himself in any other than their strict and primary 
sense^ but his words, so interpreted, are insensible 
tmth reference to extrinsic circumstances, a Court 
of law may look into the extrinsic circumstances 
of the case, to see whether the meaning of the 
words be sensible in any popular or secondary sense, 
of which, with reference to these circumstances, 
they are capable. 

IV. Where the characters in which a will is 
written are difficult to be decyph^red, or the 
language of the will is not understood by the 
Court, the evidence of persons skilled in decy- 
phering writing, or who understand the language 
in which the will is written, is admissible to de- 
clare what the characters are, or to inform the 
Court of the proper meaning of the words. 

V. For the purpose of determining the object 
of a testator's bounty, or the subject of disposi- 
tion, or the quantity of interest intended to be 
given by his will, a Court may inquire into evary 
material (a) fact relating to the person who claims 
to be interested under the will, and to the pro- 
perty which is claimed as the subject of disposi- 

(a) See krfroy p. 60. 
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tion, and to the circumstances of the testator and 
of his £umly and affitirs; for the purpose of ena« 
bling the Court to identify the person or thing 
intended by the testator^ or to determine the quan<^ 
tity of interest he has given by his will* 

The same (it is conceived) is true of every 
other disputed point, respectimg which it can be 
shewn that a knowledge of extrinsic facts can^ in 
any way, be made ancillary to the right interpre- 
tation of a testator's words. 

VI. Where the words of a will, aided by evi- 
dence of the material facts of the case, are in 
sufficient to determine the testator's meaning, no 
evidence will be admissible to prove what the 
testator intended, and the will (except in certain 
special cases — see Proposition VII.) will be void 
for uncertainty. 

VII. Notwithstanding the rule of law, which 
makes a will void for uncertainty, where the 
words, aided by evidence of the material facts of 
the case, are insufficient to determine the testa- 
tor's meaning — Courts of law, in certain special 
cases, admit extrinsic evidence of intention to make 
certain the joer^ow or thing intended, where the de- 
scription in the will is insufficient for the purpose. 

These cases may be thus defined : where the ob- 
ject of a testator's bounty, or the subject of dis- 
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position (i. e. the person or thing intended)^ is 
described in tennis which are applicable indif- 
ferently to more than one person or thing, evi- 
dence is admissible to prove which of the persons 
or things so described was intended by the testator. 

A separate examination of each of these propo- 
sitions will now be gone into. 
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PROPOSITION I. 

A testator is always presumed to use the mortis 
in which he expresses himself, according to their 
strict and primary acceptation, unless, from the 
context of the mil, it appear that he has used 
them in a different sense, in which case the sense in 
which he thus appears to have used them, zaill be 
the sense in which they are to be construed. 

The first branch of this proposition will be 
familiar to the learned reader, and can scarcely 
require either explanation or authority to sup- 
port it (a). 

The second branch of the proposition may be as 
briefly disposed of. For, where it appears upon 
the face of a will, that the testator has used parti- 
cular words in this or that particular sense, no 
adequate reason could possibly be assigned for 
rejecting the sense (however inaccurate) in which 
the testator himself thus declares he has used 
them. In such cases, therefore, a departure from 
the strict and primary sense of the words, in favour 



(a) 1 Douglas, 341; 2 BaU.& B. 204; Id. 506; 5 B. & Ores. 77, 
82; Crowder v. StonCf 3 Rubs. 223. 



I ^ 
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of the testator's intention^ is properly, and, indeed, 
necessarily permitted (a). 

In the case of Dent v. Pepys (ft), the Vice- 
Chancellor substituted the name of one set of 
devisees for another, upon the ground that the 
context of the will required him to do so. 

(«) See Eo^k v. HamUon^ 4 Ves. 437; 2 Eden, 196> n. (a), and 
the cases there cited; 1 Doug. 341 ; 5 Yes. 401; 8 Yes. 10; 10 Yes. 
195 ; TFinterton v. Cratrford, 1 R. & Myl. 407. According to the 
same principle onrried to its extent, it seems tiiat where there are 
several successive instruments all refernng to the same gnkj/eGif the 
Court will look at them all. Courtney v. Ferrer s, 1 Sim. 137. So, also, 
where several contemporaneous instruments form one transaction. 
Ceiegrave v. Manby, 2 Russ. 288. 

(b) 6 Madd. 350. 
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Where there is nothing in the context of u 
mU from which it is apparent that a testator 
has used the words in which he has expressed 
himself in amg other than their strict and primary 
sense, and where his words so interpreted are sen^ 
sible ivith reference to extrinsic circuniBtances, it 
is an i$0exible rule of construction, that the words 
of the will shall be interpreted in their strict and 
prinuxry sense, and in no other, although they 
may he capable of some popular or secondary in^ 
terpretation, and although the niost conclusioe 
evidence of intention to use them in such popular 
or secondary sense be tendered. 

The importance of this rule^ and the strictness 
with which it is applied in practice, will justify 
the following statement of some of the principid 
cases by which it is illustrated. 

Thus, though the word child may be construed 
to mean illegitimate child, where the proper mean- 
ing of the word is, of absolute necessity, exclud- 
ed (a) ; yet, if no such absolute necessity exist, the 

(a) See infra, p. 29 et seq. 
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word shall receive no other than its strict and 
proper interpretation (a). 

So, although in the case of a devise of *' my 
real estate," property subject to a power may pass, 
where there is no real estate to satisfy the de- 
vise (ft) ; yet if there be any real estate upon which 
the will can operate, it is otherwise (c). 

So, personal estate, subject to a power, will not 
pass under the words ^' my personal estate," whe- 
ther the testator has personal estate at the time 
of making his will or not ; for, as personal estate 
acquired after the date of the will would pass by 
the will, it might possibly have had a sensible 
construction, without departing from the strict 
meaning of the words {d). 

So, although the words, son, child, grandr 
child, &c., may be construed in a secondary sense, 
where the will would be insensible, if the prima- 

(a) Cariwrightv. Vawdryy 5 Ves. 630; Godfrey v, Davis, 6 Ves. 
43; Wilkinson v. Adam, 1 Ves. & B. 422; Swaine v. Kennerley, 1 
Ves. & B. 469; Harris v. Lloyd, 1 Tiirn. & RusseU, 310; Mortimer 
V, West, 3 Russell, 370. N. B, the late case of Bagley y. MoUard, 
1 Russ. & Myl. 581. 

(h) Infra, p. 30. 

(c) Letais v. LleweUyn, 1 Turn. 104 ; Denn v. Roake, 5 B. & Cres. 
720; Sug. on Powers, c. 5, ss. 5, 6. 

(d) Andrews v. Emmoth, 2 Bro. C. C. 297; Nannock v. Horton, 
7 Ves. 391 ; Jones v. Tucker, 2 Mer. 533; Andrews v. Lemon, cited 
4 Dow, P. C. 90; Jones v. Curry, 1 Swonst. 66; Wehh v. Honnor, 1 
Jac. & W. 352. 
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ry meaning of the words were adhered to (a), 
yet, it is only where that is the case that a de- 
parture from the strict sense of the words is per- 
mitted (b). 

In Beaumont v. Fell (c), Gertrude Yardly was 
held entitled to a legacy, which by the will was 
given to Catherine Earnley. The Court, how- 
ever, in that case, held it to be material, that no 
person named Catherine Earnley appeared to 
claim the legacy. 

In Delmare v. Rebello (d), the testator gave a 
legacy to the children of his two sisters, Reyne 
and Estrella; Reyne never was married, and be- 
fore the date of the will, she had become a nun 
professed, and had changed her name to Maria 
Hieronyma. The testator had a third sister, 
Rebecca, who had several children. The bill was 
filed by the children of Rebecca, claiming the le- 
gacy, upon the ground that Rebecca and not Reyne 
was intended ; and evidence was offered to prove 
the fact, but the bill was dismissed. See also the 
case from Swinbum, cited in Beaumont v. Fell, 
ubi sup. 



(a) Infray p. 30. 

(h) Boyle v. Hamiltonj 4 Ves. 437, 2 Eden, 196, n. (a); Reeve* 
V. Brymer, 4 Ves. 698; RadcUffe v. Buckley^ 10 Ves. 195; Shelley 
V. Bryer, 1 Jac. 207; Hart v. Durant, 3 Anst. 684. 

(c) 2 P. Wms. 140. 

((0 1 Ves.jun. 412. 
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In Hampshire v. Pierce (a), a testatrix gare 
lOOh to the four children of A., and^ at a great 
distance in her will from that legacy^ she further 
gave 300/. to the children of A. — A., at the date 
of the will^ had Ax children^ two hy a firat hus- 
band, and four by a second. It was proved that 
the testatrix intended^ by the first part of her will, 
the four children of the second marriage; the 
mme evidence proved that she intended the same 
four children only by the second part. But though 
the Court gave effect to the evidence, so far as 
the first legacy was concerned, it refused to re- 
strain the words in the second bequest. 

In Strode v. Russell (&), a testator devised his 
lands, tenements, and hereditaments out of settle- 
ment to A. The testator had some lands which 
were not comprised in any settlement; and was 
seised of a reversion in fee in other lands, which 
were subject to the trusts of a settlement The 
Court was of opinion that a reversion in settled 
lands was a hereditament out of settlemait, and 
(ultimately) refused to admit evidence to shew 
that the lands not comprised in the settlement, 
and no others, were intended to pass. 

In Pocock V. The Bishop of Lincoln (c), a tes- 
tator gave to his son R. the perpetual advow- 

(a) 2 Yes. sen. 216. 

(6) 2 Vera. 621, 8 Vin. Abr. 194, pi 23 ; 2 Atk. 374. 

(e> 3 Brod. & Bing. 27. 
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son of H» B*^ in Leicestershire. R.^ at the time 
of making the will^ was incumhent of the living 
of H. B. R. claimed the absolute interest in the 
advowson; and, in support of his claim, it was 
argued, that he would take nothing by the will if 
it were construed to give him a life interest only. 
Held, that he took only a life interest : for, if R. 
should resign the living to obtain ecclesiastical 
preferment, he would have, under the will, the 
right of presentation to the living ; and so the will 
had Mme operation, without departing from the 
proper meaning of the words *^ perpetual advow- 
son," which, strictly interpreted, are descriptive 
of the subject matter of the devise, and not of the 
interest which the testator had in it. 

In Doe d» Oxenden v. Chichester (a), the prin- 
ciple now under consideration was carried to its 
full extent. In that case, the testator devised his 

! " estate of Ashton" to Oxenden. The testator had 

i 

an estate which he used to call by the name of his 
**Ashton estate," — ^and the accounts relating to 
which were kept in his steward's book, under that 
name. Part only of this estate was locally situated 
at Ashton. The most conclusive evidence of inten- 
tion to devise the whole estate, which the testator 
used to call his " Ashton estate," and not that part 
only which was locally situated at Ashton, was 

(a) 3 Taunt. 147. 



20 PROPOSITION II. 

tendered. The Court, however, was of opinion 
that the words '' estate of Ashton/' strictly inter- 
preted, were descriptive of an estate locally situated 
at Ashton ; and, as there was an estate locally si- 
tuated there, the evidence was rejected. This 
judgment was affirmed on appeal to the House of 
Lords (a). 

In Doe d. Westlakey. West lake {a), a testator 
devised an estate to '' Matthew Westlake, my 
brother, and unto Simon Westlake, my brother's 
son." The testator had three brothers, each of 
whom had a son of the name of Simon. The 
Court was of opinion that, in point of legal con- 
struction, when the testator spoke of his bro- 
ther's son, he must be taken to mean the son of 
that brother who was then particularly in his 
mind, and decided that evidence of declarations 
by the testator was, for that rea^son, inadmissible 
to prove that he meant Simon the son of his bro- 
ther Richard. 

In Moumey v. Blamire, at the Rolls, 25th 
March, 1828, MS. (e), the testatrix gave the sum 
of 4000/. " to her heir." Evidence was tendered 
to prove that the person intended by the testa- 

(a) 4 Dow, P. C. 65. See also Hodgson v. Merest^ 9 Price, 556; 
Whitbread v. May, 2 Bos. & P. 593. But see Doe d. Crore v. Lang- 
ton, 2 B. & Adol. 680. 

(5) 4 Barn. & Aid. 57. 

(c) S. C. 4 Rubs. 384. 
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trix was an individual (a stranger), whom she had 
promised to make her heir^ and whom she used 
to call her heir. The heir-at-law of the testatrix 
claimed the legacy. The Master of the Rolls de^ 
creed the legacy to the heir-at-law. 

In Boys v. Williams {a), the testator gave lega- 
cies of Bank Long Annuities stock. The assets of 
the testator being deficient^ a question aro^e whe- 
ther the state of those assets was admissible in. evi- 
dence^ as in the case of Fonnereau v. Poyntz (6), 
for the purpose of enabling the Court to construe 
the words in a particular sense, in which it was 
alleged the testatrix had used them. The Vice* 
Chancellor (Sir Lancelot Shadwell) said, " The 
question before me is, whether there is so much dif- 
ficulty in construing the expressions which this 
testator has used, so as to authorize the admis- 
sion of evidence as to the state of her assets. Be- 
fore I can hear this evidence, I must be satisfied 
the ambiguity exists." ... '^ I do not mean .to 
overrule the case of Fonnereau v. Poynt^y but 
that case was decided upon all the words taken 
together, and upon the particular words i^se^ in 
the will. In this case, I have no doubt abQUt the 
meaning of the words, and, therefore, I think that 
I am not at liberty to look at the state of the tes- 
tatrix's assets.'' 

(a) 3 Sim, 573. (b) 1 Bro. C. C. 471. 
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In Fraser v, Pigott, before Lord Lyndbnrst^ 
4th July, 1831 (a), the testator gave a sum of 
money to A. for life, with remainder to her chil- 
dren, and, if she died without children living at 
her death, then to such of his (the testator's) granrf- 
children^ being children of bis late sons, William 
and John, whether born in wedlock or not, as A. 
should appoint. The testator further gave 300/. 
to William Fraser, the son of his late son William 
Fraser, and 250/. to Isabella and Ann, the daugh- 
ters of his late son William. The testator further 
gave to his grandrdaughter , Louisa Van H., the 
wife of Chrisp Van H., 200/. to her separate use. 
The testator then gave the residue of his estate 
to his sons, William and John, equally, share and 
share alike, but directed that if either should die 
in his lifetime, the moiety of such deceased son 
should go and belong to his children equally, and 
if both should die in his lifetime, in such case he 
gave the residue ^' to and amongst all their chil- 
dren equally, as tenants in common.'* William 
left three illegitimate children, viz. the said 
William, Isabella, and Ann^ and no legitimate 
children. John left three legitimate children and 
two illegitimate children, of whom Louisa Van H. 
was one. Lord Lyndhurst held, that the illegi- 
timate children of William were- entitled to a 

(<i) Mb\ And see same case, 1 Younge, 354. 
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share of the residue,^ but that the illegitimate 
children of John were not so entitled. 

In Doe d. Ashforth v. Bower (ja), the testator 
devised all his messuages situate aty in, or near a 
street^ called Snig Hill, in Sheffield, which he 
lately purchased of the Duke of Norfolk's trus- 
tees. The testator had four houses in a street 
called West Bar, about twenty yards from Snig 
Hill, and two houses about 370 yards from Snig 
Hill, and from 390 to 390 yards from the other 
houses in West Bar. There were no tenements 
between Snig Hill and the four houses at West 
Bar; but the intermediate space between all the 
testator's houses was covered with tenements, in- 
tersected with cross streets. The testator pur- 
chased all the houses of the trustees of the Duke 
of Norfolk undier one contract, and the whole 
were conveyed to him by one conveyance; the 
ground upon which the four houses? stood was 
there described as situate in New Hall-street, 
Sheffield, and lying intermixed with ground be- 
longing to another party ; that on which the two 
houses stood was stated to be situate in and 
fronting to a certain other street in Sheffield, 
called Gibraltar-street. He redeemed the laiid- 
tax upon all the houses by one contract, and had 
no other houses in Sheffield. The question in the 

(o) 3 B. & Adol. 453, Easter Term, 1832. 

c2 
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cause was, whether the two houses in Gibraltar- 
street passed under the above-mentioned devise; 
and the Court held that they did not. Lord 
Tenterden, C. J., said — ^^ I am of opinion that 
the plaintiff is entitled to judgment : the testator 
devises to the wife of the defendant All my mes- 
suages situate at, in, or near Snig Hill, which 
I lately purchased of the Duke of Norfolk, or his 
trustees. There are four houses answering every 
part of that description, and to which the defen- 
dant is clearly entitled by the will ; but he also 
claims two houses which are at some distance, 
bought, indeed, of the Duke of Norfolk's trustees, 
like the four, but not at or near Snig HilV 
Littledale, J., said — " The first part of the de- 
scription * my messuages situate at, in, or near 
Snig mill applies to the four houses, and not to 
those now claimed. The further words, ' which I 
purchased of the Duke of Norfolk, or his trustees ^ 
are merely additional description, and do not ex- 
tend the effect of what precedes. Houses at or 
near Snig Hill would have passed by the former 
part of the clause, although some of them had not 
been bought of the Duke or his trustees, accord- 
ing to the rule, that, where there is sufficient cer- 
tainty in a description, a false reference added 
shall not destroy its effect («)." Parke, J., said 

(a) Bacon's Maxims of the Law; Comments on Reg. 13, and Reg. 
24. And see Powell on Devises, Vol. 2, c. 11, 3rd edit. 
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— *'One rule of construction is, that an heir at 
law shall not be disinherited except by express 
words; and another, as stated by Lord Bacon, 
is, that if there be some land, wherein all the 
demonstrations in a grant are true^ and some 
wherein part are true and part false, the words of 
such grant shall be intended words of true limita- 
tion to pass only those lands wherein all the cir- 
cumstances are true. Here, all the circumstances 
are true of the four houses, but not so of the two ; 
these last are not ' at^ in, or near Snig Hill/ and 
they are in a place bearing a different name." 

In Doe d. Richardson v. Watson («), a question 
arose whether two closes of land passed under the 
word close. Parke, J., said — " Generally speaking, 
evidence might be given to shew that the testator 
used the word close in the sense which it bore in 
the country where the property was situate, as de- 
noting a farm; but here such evidence was not 
admissible, because it is manifest that in this will 
the testator used the word close in its ordinary 
sense, as denoting an inclosure, for the word closes 
occurs in other parts of the will." 

The late case of Doe d. Templeman v. Martin (b) 
may also be referred to as a case in point. 

So, Lord Bacon, in his comment upon his 13th 
Maxim, " non accipi debent verba in demonstra- 

(a) 4 B. & Adol. 799, Easter Term, 18.33. 
(6) 4 B. & Adol. 771, Easter Term, 1833. 
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tionem faUfum qwoe competunt in limitationem 
veraml' — states the rule as follows : — " If I have 
some land wherein all those demonstrations are 
true^ and some wherein part of them are true ajid 
part false, then shall they be intended w<»d8 <of 
true limitation to pass ouly those lands wheiiein 
all those circujnstances are tru^e/' 

The case of Thomas v, Thomas {a), cited m a 
subsequent page (5), should also be referred to here. 
It is conceived that eyidence would not, in that 
case, have been admissible to prove that any 
person other than Mary Tbomfts or Elinor Evans 
was intended. The will was Ambiguous in this 
respect only, that it did not determine which of 
those two persons was intended ; the will, however 
inaccurate, was free from ambiguity, to the extent 
of shewing that one of those two persons was in- 
tended {c). 

The case of a devise to one of the sons of A., 
who hath several sons {d\ is within the reason of 
the proposition now under consideration. The 
words, although they express an indeterminate in- 
tention, are sensible as they stand — there is no 
reason in such a case for concluding that the tes- 
tator did not mean that which his words express 

(a) ax. R 671. 

(6) Infra^ p. 84. 

(f ) See cases referred to infray p. 27, n. (6). 

(</) 2 Vern. 625, 
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— and the Court, therefore, cannot control the 
words, or give them a meaning they do not bear, 
and the devise will be void (a). 

The rule of construction contained in this pro- 
position is applicable to those cases in which the 
testator's expressions — though not precise and 
technical — are so far accurate as to admit of no 
doubt as to the sense in which they were used (b). 
In other words, when a Court is once satisfied 
that particular words express a particular mean- 
ing, although inaccurately, it is just as much 
bound to adhere to that meaning., as if the most 
precise and technical expressions had been used. 



Opposed to the strong current of cases last re- 
ferred to, stand the case of Druce v. Denni- 
son (c), and the cases upon the authority of which 
that case was decided. 

In the case of Druce v. Dennison it was held, 
that, for the specific purpose of raising a case of 
election, extrinsic evidence was admissible to 
prove that the testator, by the words " my per- 
sonal estate," meant personal estate subject to a 

(fl) Infra, Proposition VI. 

(b) Fonnereau v. Poyntz, 1 Bro. C. C. 471 ; Stafford v. Horton, 1 
Bro. C. C. 482; Attorney- General v. Grote, 3 Mer. 316; Westlake 
V. Westlake, 4 B. & A. 57; Boys v. WilliamSy 3 Sim. 573, and supra, 
p. 21. See Thomas v. Thomas, supra, p. 26. 

(c) 6 Ves. 385. 



28 PROPOSITION U 

power; and the case is referred to in support of 
that proposition, in a work of the first cele- 
brity (a). 

It may be questioned, however, whether Lord 
Eldon has not since repudiated the decision at- 
tributed to him by the report of that case in 
Vesey (b). The case, at all events, applies to 
cases of election only. It will probably be fol- 
lowed in Courts of equity of original jurisdiction, 
but will not, it is hoped, be supported by the 
Court of last resort, if the point should ever call 
for determination there. The point is not of that 
nature which sometimes requires that a common 
error should be perpetuated. 

The only positive exception to the Second Pro- 
position, of which the writer is aware, exists in 
those cases where a testator, having no children, 
devises property in default or failure of issue of 
himself, in which case the words, in default of 
issue, or failure of issue, contrary to their strict 
legal meaning, have been construed to mean is- 
sue living at the death of the testator (c). These 
cases are always spoken of as anomalies. 

(a) Sugden on Powers, 385, 3rd edit. 

(6) See per Lord Eldon in Doe d. Oxenden v. Chichester, 4 Dow, 
P. C. 65 ; and see Blommart v. Player , 2 Sim. & Stu. 597. 

(c) French v. Caddell, 3 Bro. P. C. 257 ; WeUington v. Wellington, 
4 BuiT. 2165; S, C. 1 Blacks. 645 ; Lyiton v. Lyttan, 4 Bro. C. C. 
441 ; Jones v. Morgan, 1 Bro. C. C. 206 ; Sandford v. Irhy, 3 B. 
& A. 654. 
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Where there is nothing in the context of a 
will, from which it is apparent that a testator 
has used the words in which he has expressed 
himself in any other than their strict and primary 
sense, but his words, so interpreted, are insensi- 
ble with reference to extrinsic circumstances, a 
Court of law may look into the extrinsic circum-- 
stances of the case, to see whether the meaning 
of the words be sensible in any popular or second- 
ary sense, of which, with reference to these cir- 
cumstances, they are capable. 

This Proposition is proved by the cases inci- 
dentally referred to, in considering the Second 
Proposition (a). The most striking examples, 
perhaps, are those in which a popular or secon- 
dary interpretation has been put on the words 
child, son, and my estate, and other similar cases. 
Thus, the word child, though in strict construc- 
tion it means a legitimate offspring, may be ap- 
plied to an illegitimate offspring where the cir- 
cumstances of the case make it impossible that 

(a) Supra, p. 15. 
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the testator (who must have had some meaning) 
used it in such a strict and primary sense («). 

So, son means an immediate descendant ; where 
however, with reference to extrinsic facts, it is imr 
possible that the word can have been used in 
such its proper sense, that ^construction of the 
word is, of absolute necessity, excluded; and tiie 
necessary inference, that the testator used the 
word in jBome improper or inaccurate sense, lets 
iu tbe inquiry^ in what sense the testator used 
it (A). 

So, property subject to a power is not, strictly 
speaking, his by whom the power is to be exer- 
cised. Now, suppose a testator having no real 
estate &t the time of making his will, but having 
a power over the real estate of another, to devise 
his real estate to A. Every devise of real estate 
being specific^ the facts of such a case would ex- 
clude the presumption that the testator had used 
the word his in its proper sense, and would let in 
the secondary and only other interpretation of 
which the word under the circumstances is ca- 
pable (c). 

(a) Wilkinson v. Adam, 1 Ves. & B. 422 ; Woodhouslie v. Dal- 
rympte, 2 Mer. 419; Beachcroft v. Beachcroftf 1 Madd.430 ; Bay- 
iey V. Snelhamj 1 Sim. it Stu. 73. 

(6) Steede v. Berrier, 1 Freem. 292 & 477 ; 8 Via. Ahr. ^10, 
pi. 9. 

(c) Letcisv. Llewellyn, 1 Turn. 101; Napier \, Napier, 1 Sim. 28 ; 
Sugden on Powers, Chap. v. Sect. 56, n. 
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Other analogous case^ might be cited (a). 

In Gill y. Shelley, RoUs, 28lli January, 1831, 
Elizabeth Merricks gave the residue of her real 
and personal estate to her husband, James Mer- 
ricks, for life, and directed, that, after his death, 
the residue should be divided amongst certain 
classes of persons mentioned in her will, and 
iidded^ '' amongst whom I include the children of 
the late Mary Gladman." Elizabeth Merricks 
died in the year 1817, and James Merricks died 
in the year 1820. The bill was filed by the trus- 
tees under the will of Elizabeth Merricks, pray- 
ing the directions of the Court in distributing the 
residue of her estate. The defendant, Charlotte 
Shelley, was an illegitimate child of Mary Glad- 
man, born before marriage, and claimed a part of 
the residue as a person described in the will un- 
der the words " children of the late Mary Glad- 
manr The claim of Charlotte Shelley was exposed 
by the personal representatives of James Glad- 
man, deceased, who was the only legitimate child 
born of Mary Gladman. It wa« stated in the an- 
swer of Charlotte Shelley, and proved by the 
witnesses in the cause, that she was bom be- 
fore the marriage of Mary Gladlman, and that the 
facts of her birth and illegitimacy, and of the sub- 



(a) Reeves v. Brymer, 4 Ves. 692, and the cases there referred 
to; Wilde's cane, 6 Rep. 16, 8 Vin. Abr. 310, pi. 7. 
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sequent marriage of her mother^ and of the birth 
of James Gladman, and that Mary Gladman had 
but one legitimate child, were all known to the 
testatrix, who was on terms of intimacy with 
Mary Gladman from a period before the marriage 
until her death, and clothed and maintained 
Charlotte Shelley. Mr. Pemberton and Mr. 
Wigram, for Charlotte Shelley, cited Wood- 
houslie V. Dalrymple, 2 Mer. 419, and contended, 
that, as no state of circumstances existed be- 
fore or at the date of the will, or could possibly 
arise after the date of the will, with reference to 
which the testatrix could have used the word 
" children " in its proper sense, the Court must 
look into the circumstances of the testatrix's fa- 
mily, and see whether any person had, by repu- 
tation, gained the name of a child of Mary Glad- 
man, as otherwise the word " children " in the 
will could not be satisfied. Mr. Bacon, for the 
representatives of James Gladman, cited Wilkin- 
son V. Adam, 1 Ves. & B. 422 ; Swaine v. Kenner- 
ley. Id. 471 ; and Hart v. Durandy 3 Anstr. 684; 
and contended, upon the authority of those cases, 
that legitimate and illegitimate children could not 
take together under the general description of 
children. Mr. Pemberton, in reply, said, that the 
rule that children and illegitimate children could 
not take together under the general description 
of children, applied only to cases in which the 
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word was used to describe a elass^ and not where 
(as in the case before the Court) the word clearly 
described particular individuals; that if, in Wil- 
kinson v. Adam, the testator had survived his 
wife and married Ann Lewis, the legitimate chil- 
dren of that marriage would have taken jointly 
with the illegitimate children in whose favour the 
cause was decided ; 1 Yes. & B. 454 ; that Swaine 
V. Kennerley was distinguishable from the case 
before the Court, because it did not appear that 
in that case the facts were known to the testator — 
and that Hart v. Durand did not apply, because 
the evidence in that case was tendered to prove 
the testator's intention to comprehend illegitimate 
children. The Master of the Rolls said, that if 
Swaine v. Kennerley , and Hart v. Durand, had 
not been distinguishable from the case before 
him, he should have felt no hesitation in over- 
ruling them : and decreed that Charlotte Shelley, 
though illegitimate, was entitled to share in the 
residue of the testatrix's estate jointly with the re- 
presentative of James Gladman. 
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Where the characters in which a will is ztrit^ 
ten are difficult to he decyphered, or the lan- 
guage of the mil is not understood by the Ccmrty 
the emdenee of persens skilled in decyphering 
writing, or who understand the language in which 
the mil is writteny is admissible to declare what 
the characters are, or to inform the Court of the 
proper meaning of the words. 

This Proposition (which, in truth, is involved 
in the first Proposition stated above) scarcely 
needs authority to support it. The evidence 
merely declares what the characters or words are ; 
and, for the purpose of ascertaining that, a Court 
may call a witness, as it would look into a book 
or dictionary for the same purpose. 

Masters v. Masters {a), 'Norman v. Mor- 
reU (b), and Goblet v. Beechey (c), are authorities 
for the first branch of the Proposition. 

The common practice of the Courts in receiv- 
ing translations of instruments written in foreign 
languages proves the second branch of the Pro- 

(a) 1 P. Williams, 421. 

(6) 4 Ves. 769. 

(c) Appendix, infra. 
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position. So, within the same principle, if a tes- 
tator express himself in terms, with which, as a 
member of a particular trade or calling, he is 
familiar, the evidence of persons acquainted with 
the proper meaning of such terms is admissible to 
interpret them (a). 

(a) Att-Gen,y. Piute Glass Co, 1 Anst. 39; Goblet v. Beechey, 
App. infia, S. C. 3 Sim. 24 ; Smith v. fFilson, 3 B. & Adol. 728, and 
Doe d. Richardson r. Watsorty 4 B. & Adol. 787. 



36 PROPOSITION V. 



PROPOSITION V. 

For the purpose of determining the object 
of a testator* s bounty, or the subject of disposi- 
tion, or the quantity of interest intended to he 
given by his zvill, a Court may inquire into 
every material (a) fact relating to the person 
who claims to be interested under the mil, and 
to the property which is claimed as the subject 
of disposition, and to the circumstances of the 
testator, and of his family and cfffairs, for 
the purpose of enabling the Court to identify 
the person or thing intended by the testator, or 
to determine the quantity of interest he has given 
by his will. 

The same (it is conceived) is true of every 
other disputed point, respecting which it can be 
shewn that a knowledge of extrinsic facts can, 
in any way, be made ancillary to the right in- 
terpretation of a testator* s words. 

The evidence under the Proposition last consider- 
ed (the 4th) is applicable only to the purpose of de- 
termining the meaning of the characters and words 
in the abstract. The purpose of resorting to the 

{a) Infra, p. 60. 
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evidence now under consideration is to. determine 
their meaning in the will 

This Proposition, when examined, will be found 
to be involved in the Second and Third Proposi- 
tions, which have already been stated. For, if the 
strict and primary sense of a testator's words is to 
prevail in construction wherever the circumstances 
of the case admit of their being so construed (Se- 
cond Proposition), extrinsic evidence rnVrSt be ad- 
missible, to inform the Court whether this rule of 
law can be applied or not. And if, where the cir- 
cumstances of the case make it impossible that the 
words of the will could have been used by the 
testator in their strict and primary sense, a popu- 
lar or secondary sense may be put upon them, 
(Third Proposition), extrinsic evidence of the 
state of the testator's family and affairs must be 
admissible, or a Court will be without the means 
of judging in what popular or secondary sense the 
testator used the words. 

Cases, illustrating this Proposition, have oc- 
curred in considering the two Propositions just 
referred to. A few more examples, however, with 
some observations upon them, will assist in eluci- 
dating the subject. 

Example 1. — Where the person or thing in- 
tended by the testator is the point of contention, 

D 
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the office of the Court is simply to declare what 
person or thing is described in the will. 

The Proposition now under consideration as- 
serts^ that^ in all cases calling for such a declara- 
tion^ evidence as to the nature^ name^ marks^ 
qualities^ &c. of the subject mentioned in the 
will (whether person or thing) is admissible^ in 
order to enable the Court to determine whether 
the description in the will applies or not (a). 

If a man devise his estate^ correctly described 
as the manor of Dale^ evidence must be admissible 
to shew that a subject exists which answers the 
description in the will. This needs no authority. 

If the description in the will is incorrect, evi- 
dence^ that a subject — having such and such 
marks upon it — exists, must be admissible, that 
the Court may determine whether such subject — 
though incorrectly described in the will — be that 
which the testator intended. No question can be 
raised for the opinion of the Court without such 
evidence. 

In the legitimate application of this process, a 
nick name has been held a sufficient description 
of the object of a testator's bounty (6), it being 

(a) Fonnereau v. Poyntz, I Bro. C. C. 472; Herbert v. Reid, 16 
Ves. 481 ; Sanfordv, Raikes, I Mer. 653; Press v. Parker , 10 Moore, 
1S5 ; Doe d. Temphman v. Martinj 4 B. & AdoL 771. 

(h) Edge v. Salisbury ^ Amb. 70; Dowset v. Sweet, IK 175; Bay^ 
lis V. Attorney- General, 2 Atk. 239; Maybank v. Brooks, 1 Bro. C. 
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{H'oyed that the testator was in the habit of call- 
ing the legatee by such name. 

So^ also^ a name gained by reputation, though 
not strictly appropriate (a), may be a sufficient 
description of the person intended. 

So, a description, though false in part, may, 
with reference to extrinsic circumstances, be ab- 
solutely certain, or> at least, sufficiently so to en- 
able a Court to identify the subject intended ; as 
where a false description is superadded to one 
which by itself would have been correct. Thus, 
if a testator devise his black horse, having only 
a white one (&), or devise his freehold houses, 
having only leasehold houses (c), the white horse 
in the one case, and the leasehold houses in the 
other, would clearly pass. In these cases the 
substance of the subject intended is certain, and, 
tf there be but one such substance (d), the super- 
added description, though false, introduces no am* 
biguity. To such cases, the maxim falsa demon- 
stratio non ;?oc^^ may, with propriety, be applied(^); 

C. S4 ; Qoodinge v. Goodingey \ Yes. sen. 230 ; Paratms v. Paraofu^ 
I Ves. jun. 266 ; Doe d. Beach v. Lord Jersey, 3 B. & C. 870. 

{a) Rivers^s case, 1 Atk. 410; Crounden v. Clerie, Hob. 32. 

(h) Door V. Geary, 1 Yes. sen. 265, Touch. 432. 

(c) Day V. Trig, 1 P. Wms. 286. 

(d) See per Lord Kenyon, C. J., in Thomas v. Thomas, 6 T. R. 376. 

(e) See further Hob. 32; 8 Yin. Abr.310, pi. 4; 2 £q. Abr. 415, 
pi. 6 ; Gynes v. Kernsley, 1 Freem. 293 ; Parsons v. Parsons, 1 Ves. 
jun. 266; Dowset v. Sweet, Amb. 175 ; Garth v. Meyrick, 1 Bro. C. 

d2 
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« 

and this is the proper limit of that max- 
im (a). 

So^ where the same thing has two names^ as^ if 
I give lands to Christ Church in Oxford, and the 
name of the corporation is Ecclesia Christi in 
Universitate Oxfordy evidence may be given of 
the fact, that the precinct of Oxford and the 
University of Oxford are one and the same (6). 

If a testator, having freehold and leasehold 
property in the same place, devises all his mes- 
suages, lands, tenements, and hereditaments in 
that place to uses applicable only to freehold pro- 
perty, the leasehold property will not generally 
pass ; but if, in facty the leasehold property had 
been blended in enjoyment with the freehold, the 
leasehold property will pass, although the limita- 
tions be to uses strictly applicable to freehold 
property only (c). 

The admissibility of evidence of the nature and 
for the purposes here adverted to, without trans- 
gressing the strictest limits of exposition, must, it 
is conceived, be obvious. Exposition — as applied 
to cases in which the only question is, whether a 

C. 30; Stockdale v. Bmhby, 19 Ves. 381, 5'. C. Cooper, 229; Smith 
V. Campbell, 19 Ves. 403 ; Welhy v. WeJhy, 2 Ves. & B. 191 ; 1 Inst. 
3 a. ; Com. Dig. Estate (I) ; Doe d. Richardson v. Watsoriy 4 B. & 
Adol. 799; Miller y, Dravers, 8 Bing. 244; Deed. Smith v. Gal- 
loway, 5 B. & Adol. 43. 

(a) See further S. P. infra p. 81, 114. 

(6) Infra, p. 129. 

(c) Hobsonv. Blackburtiy 1 Myl. &K. 571, June^ 1833. 
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given subject is sufficiently described in a will— ^ 
can mean nothing else than deciding upon the apt- 
ness of the testator's expressions to identify the 
subject in question. The only point to be decided^ 
in such cases^ is, whether the description in the 
will does or does not correspond with that of the 
subject it is said to describe. The most accu- 
rate description possible must require some deve- 
lopement of extrinsic circumstances to enable a 
Court to decide upon its sufficiency ; and the least 
accurate description, which is sufficient to satisfy 
the mind of a judge or jury as to a testator's 
meaning, must be within the same principle. 
The principle cannot be affected by the consider- 
ation that a more ample developement of circum- 
stances is necessary in one case than in another. 
In such cases, provided the judgment of a Court, 
or the finding of a jury, be founded upon a com- 
parison of the description in the will with that of 
the subject which it is said to describe, the gene- 
ral principle of exposition above stated is strictly 
adhered to, and the intention of the testator 
never comes in question, except as it is expressed 
in his will. 

Example 2. — ^As a knowledge of the nature, 
name, &c. of the subject intended by the testator 
is necessary for the purpose of enabling a Court to 
identify it; so, a knowledge of the circumstances 
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by which a testator was surrounded at the time of 
making his will ; the situation in which he stood^ 
with respect to the objects to which his will refers ; 
and, generally, a knowledge of the state and cir- 
cumstances of the testator, his family, and affairs, 
mat/ be necessary for the same purpose. 

Thus, the strict and primary sense of the word 
child is legitimate offspring («). Now, if a tes- 
tator, having no legitimate child at the time of 
making his will, devise an estate to his child, de- 
scribing such child in his will as a person then in 
being, or in any other terms amounting to a cfe- 
signatio personce, the extrinsic circumstances of 
the case would necessarily exclude the primary 
sense of the word, and (as the testator must have 
meant some person) would let in the inquiry 
whether, in any popular or secondary sense of 
which the words were capable, they pointed out 
the testator's intention with certainty (i). 

Again, suppose a testator to devise an estate to 
A. B., there being two persons, father and son, of 
the same name, and that the son only wa^ knoxtm 
to the testator. — ^Or, suppose a testator, resident 
in India, to bequeath to A. B., who was also in 
India, some specific chattel, e. g. a gold watch. 
Suppose, further, that the testator had with him, 
in constant use, a specific chattel of the kind de- 

(a) 1 Yes. & B. 466, and the references there. 
(h) See ante, p. 29. 
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scribed^ and that he was also owner of another of 
the same description^ which he had left in Eng- 
land twenty years before. — The meaning of the 
testator's words in both these cases^ though equi- 
vocal in the abstract, is definite zmth reference to 
the circumstances under which they were used (a) . 
In Doe d. Gore v. Langton (b), the testator by 
his will, which was dated in February, 1831, de- 
vised ^' all that my manor or reputed manor of 
Barrow Minchin, in the county of Somerset, to- 
gether with the mansion-house, called Barrow- 
court, thereto belonging, and the park, and also 
all and singular my freehold messuages, lands, 
iteoements, and hereditaments thereunto belong- 
ing, situate, lying, and being in the parish of Bar- 
row Minchin and Barrow Gurney, in the county 
of Somerset aforesaid." The lands in question 
in the cause adjoined to, and were in some parts 
intermixed with, the ancient Barrow estatq, which 
had been in the testator's family for several gene- 
rations ; they were situate in the parish of Bar- 
row Minchin and Barrow Gurney, but were not 
within the manor of Barrow Minchin, and were 



(a) See and consider Lepiot v. Browne, 1 Salk. 7; Thomits v* 
Steward, 7 T. R. 144, n. (6); Former eau v. Poyntx, 1 BrD..C. C.471 ; 
S. C. 6 Vesey, 401; 1 Mer. 389, 380 ; and see 8 Ves. 23 ; 10 Moore, 
166. 

(6);2 B^& Adol.eSO, Trin. T. 1^1. 
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purchased by the testator in October, 1800. The 
testator had some lands within both the parish 
and manor of Barrow Minchin. The argument 
for the plaintiff (the devisee) proceeded upon 
the manifest intention of the testator to dispose 
of all his estates, and the flexible meaning of the 
words '* thereunto belonging." The counsel for 
the defendant (the heir at law) contended that 
the words " thereunto belonging" could not 
apply to newly purchased estates, which had 
never been held with the manor> or even been in 
the family of the testator before the purchase in 
October, 1800. Then, that being so, it was con- 
tended that the description of the lands consisted 
of two necessary terms : one, that they be within 
the parish of Barrow Minchin and Barrow Gurney ; 
another, that they belong to the manor of Barrow 
Minchin ; and that, as there were lands that cor- 
responded in both particulars with this description, 
and which undoubtedly passed by the devise, the 
words of the will were satisfied without being 
construed as carrying the lands in question ; if 
they did not correspond with the description in 
both particulars, that is, if they did not both 
belong to the manor and lie within the parish, 
that evidence that the lands in question answered 
the description in the will, and that they had 
been occupied and formed one estate with the 
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manor, was undoubtedly admissible ; but no such 
evidence was or could be given. Lord Tenterden, 
C. J., in delivering the judgment of the Court, 
said, ^' Our opinion in this case is founded upon 
the will of the testator, together with such only 
of the extrinsic facts as furnish the date of the 
purchase and the situation of the lands in question, 
and shew that William Gore Langton, the de* 
fendant, was the eldest son of the testator, and 
had married a lady of fortune, and taken her 
surname of Langton in addition to his own ; 
and that the ancient seat of the Gore family 
was at Barrow — the eldest son resided at Newton 
Park ; and all these facts were undoubtedly admis^ 
sible in evidence (a)." After noticing some of the 
extrinsic facts of the case his lordship proceeded : — 
" The question arises upon the use of the words, 
thereunto belongings in the devise under which 
the plaintiff claims. It sometimes happens, that 
the language of one will is so nearly like that of 
another, as to make a decision upon the first a 
plain authority to govern the second ; but this 
does not always happen, and very small changes 
of language have often led to a difference of in- 
terpretation. The extrinsic fa^ts in this case, leave 
no room to doubt that the testator intended his 

(0) See Lowe v. Lord Huntingtower, 4 Riiss. 532, n. 



n 
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newly acquired property to pass by bis will, as 
part of his Barrow estate ; but, nevertheless, it 
cannot pass, unless that meaning can be collected 
from the will itself; and there are two clauses in 
the latter part of the will, which appear to manifest 
that intention, and to be sufficient to authorize us 
to put such a construction on the words thereunto 
belonging as will accord with, and give effect to, 
that intention." 

The admissibility of extrinsic facts in the cases 
stated under the second example, and in any cases 
analogous to them, without transgressing the 
strict limits of exposition, if not equally obvious 
as in those falling under the first example, is 
equally certain. 

In considering questions of this nature, it must 
always be remembered, that the words of a tes- 
tator, like those of every other person, tacitly re- 
fer to the circumstances by which, at the time of 
expressing himself, he is surrounded. If, there- 
fore, when the circumstances under which the 
testator made his will are known, the words of 
the will do sufficiently express the intention 
ascribed to him, the strict limits of exposition 
cannot be transgressed, because the Court, in aid 
of the construction of the will, refers to those 
extrinsic collateral circumstances, to which it is 
certain the language of the will refers. It may 
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be true, that, without such evidence, the precise 
meaning of the words could not be determined; 
but it is still the will which expresses and ascer- 
tains the intention ascribed to the testator. A 
page of history (to use a familiar illustration) 
may not be intelligible till some collateral ex- 
trinsic circumstances are known to the reader. 
No one, however, would imagine that he was 
acquiring a knowledge of the writer's meaning 
from any other source than the page he was read- 
ings because, in order to make that page intelli- 
gible, he required to be informed to what country 
the writer belonged, or to be furnished with a 
map of the country about which he was reading. 
The distinction pointed out in a former page (a) 
between the application of evidence to explain a 
testator's w&lrds, and its application to prove in- 
tention 05 an independent facty should here be re- 
called. The evidence for ihe admissibility of 
which we are now contending is of the former 
description. It does not per se approach the 
question of intention. It is wholly collateral to it. 
It explains the words only by removing the cause 
of their apparent ambiguity, where, in truth, there 
is no real ambiguity. It places the Court which 
expounds the will in the situation of the testator 

(a) Supra, p. 7. 
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who made it, and the words of the will are then 
left to their natural operation {a). 

The propriety, and indeed the necessity, of 
thus referring to extrinsic circumstances, is 
strongly enforced hy the consideration, that the 
same words, properly interpreted, mean different 
things under different circumstances. Thus, in 
the case of a hequest of " stock," *' jewels "(6), 
or *' household furniture" (c), different subjects 
are meant by a testator, accordingly as he may 
be a farmer or a merchant, a nobleman or a jew- 
eller. To these observations also may be added 
the consideration that a bequest of "stock," "jew- 
els," " household furniture," or any analogous be- 
quest, though it may convey .no certainty of the 
testator's intentions to the mind of a stranger; 
yet to any member of the testator's family, or any 
friend to whom he may have intrusted the exe- 
cution of his will, the intention may be as clear, 
and certain by force of the words of the will alone, 
as if the legatees in the one case, and the lega- 
cies in the other, had been described with the 
greatest technical precision. In the case sug- 
gested in a former page (cf), of a bequest of a 

(a) See p. 59, note (a), and Gore v. Langton, ante^ p. 43. 
(h) In Colpoys v. Colpoys, 1 Jac. 461. 
(c) Kelly V. Powlett, Amb. 605. 
{d) SuprOf p. 42. 
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gold watch^ no testator, if he had intended to 
bequeath the watch he had left in England, could 
possibly have thought the description he had 
used sufficient; any testator, however, intending 
that which he had with him in India, might rea- 
sonably think he had sufficiently described it, even 
if the fact, that he was owner of the other also, 
were present to his mind. To reject or ex- 
clude a knowledge of collateral circumstances in 
cases like these would often make the sufficiency 
of a will depend upon the casual knowledge of an 
executor or trustee, rather than the sufficiency of 
the testator's words. The construction of wills 
giving legacies in the nature of portions may be 
used to illustrate the propositions now under con- 
sideration ; the relation in which the testator and 
legatee stand to each other being made the 
ground of a peculiar construction (a). 

The decision, in cases such as those suggested 
under the second example, would be, not that the 
testator intended merely to express this or that 
purpose, but that he had — perhaps inaccurately — 
expressed it. 

The following hypothetical case may, per- 
haps, be considered as illustrating the extreme 
point to which the legitimate use of extrin-. 
sic evidence could be carried in cases falling 

(o) Stones v. Heurtly^ 1 Ves. sen. 167. 
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within the example now uader consideratioiit 
Suppose a legacy " to one of the children ofK.^ 
by her late husband B. Suppose^ further, tha* 
A. had only one son by Bv,. and that the &ct was 
known to the testator. The necessary conse- 
quence, in such a case, o£ bringing the words of 
the will into contact with the circumstances to 
which they refer, must be to determine the iden- 
tity of the person intended. No principle or rule 
of law would, it is conceived, preclude a Court 
from acting upon the evidence of facts by which 
the meaning of an apparently ambiguotia will 
would, in such a case, be reduced to certainty. 
It is the form of expression only, and not the in- 
tention, which is ambiguous. It would be quite 
another question if A. had more sons than one, 
or if her husband were living (a). 

All the above observations are equally appli- 
cable to cases in which the description of the 
person or the thing intended by the testator is 
upon the face of the instrument inaccurately or 
imperfectly described (i) as to other cases; and 
the authorities shew, in the clearest manner, that 
evidence of the nature here spoken of is, in such 
cases, admissible (c). 

(a) 2 Vera. 625. 

(b) As to the distinction between an ambiguous description, and 
one which is merely inaccurate, see infra, p. 134. 

(c) Fonnereau v. Poyntz, 1 Bro. C. C. 471, and see S. C cited and 
commented on by Lord Eldon, 6 Yes. 401 ; Abbott v. Massie, 3 Yes. 
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Example 3. — The legitimate effect of circum- 
stantial evidence in cases in which the quantity 
of interest given by the will is the point in dis- 
pute^ is not perhaps so well defined as in the 
cases which have already been stated. The pro- 
position^ however, that such evidence is admis- 
sible, where the quantity of interest is the point 
in dispute, is certain. 

The arguments of the Court in Pocock v. The 
Bishop of Lincoln (b), fully recognise the par- 
ticular point now insisted on. The circum- 
stances of that case were not such as necessarily 
to exclude the supposition that the words, 
** perpetual advowson," upon which the question 
in that case turned, were used by the testator in 
their strict and primary sense; and the Court, 
therefore, properly refused to admit any other in- 
terpretation of the testator's words. But if, in that 
case, no state of circumstances could have been 
suggested, in which the devisee could possibly 
have been benefited by the devise, without de- 
parting from the strict and primary sense of the 
testator's words, the Court must, in favour of 
the testator's intention, have accommodated their 

148 ; Price v. Page, 4 Ves. 680 ; Doe d. Smith v. Lord Jersey, 2 
Brod. & Bing. 553, S, C. infra, p. 59, n.; Colpoys v. Colpoys, 
Jac. 451 ; Goblet v. Beechey. Appendix. 
(6) 3 Brod. & Bing. 27; and supra, p. 18. 
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meaning to the circumstances of the case, by ana- 
logy to the cases referred to under the first and 
second examples, and upon the same principle. 

In the late case of Lotte y. Manners (a), a bill 
was filed for the specific performance of an 
agreement to purchase certain lands. The cause 
was heard before his Honor the Vice-Chancellor, 
on the 30th day of June, 1818, when the Court 
ordered that a case should be made for the opin- 
ion of the Judges of the Court of King's Bench; 
and it was ordered, that the question should be: 
— Whether the plaintiff was seised of an inde- 
feasible estate in fee-simple, or of any and what 
other estate in the undivided moiety of the lands 
nnd hereditaments in question? 

The case was argued in Trinity Term, 1823, 
and the Judges certified their opinion to be — that 
the plaintiff was seised of an indefeasible estate 
in fee-simple in the undivided moiety of the lands 
in question (/;). 

A motion was afterwards made before his 
Honor the Vice-Chancellor, that the case upon 
which the Judges had given their opinion, as 
aforesaid, should be amended — by stating therein 
certain facts collateral to the will under which the 
estate was devised, and that the case so amended 

(d) I Ru8M. 532, n. 

vft) Lowe V. Mannert, 5 Barn. & Aid. 917. 



PROPOSITION V. 53 

should be sent back to the Judges for their opin- 
ion. The motion was supported upon a sugges- 
tion, that, if the facts sought to be introduced by 
amendment had been under the view of the Court 
when the above-mentioned certificate was given, 
a different construction would have been put upon 
the will (a). 

His Honor refused the motion. 

The motion was aftervsards made before the 
Lord Chancellor (Lord Eldon), when his Lord- 
ship made the following order : — " His Lordship 
doth order that the case whereupon the Judges of 
the Court of King's Bench have certified their 
opinion be amended, by introducing therein a 
statement of the facts, that, at the date of the 
will, the plaintiff, in the said bill and the said 
case named by the name of Drury, was a bachelor ; 
that the testator's daughter, Ann Lowe, had at- 
tained the age of fourteen years ; and Edward 
Miller Mundy had five sons: namely, Edward 
Miller Mundy, the younger, aged seven years; 
Godfrey Basil Meynal, six ; George, four; Frede- 
rick, three ; and H enry , two years, or thereabouts ; 
and that, at the date of the codicil, the said plain- 
tiff was a married man, and all the said sons of 
the said Edward Miller Mundy the elder, were 

(a) Ex relatione » 
£ 
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living, and bachelors; and that^ at the tune when 
the said testator's daughter^ Ann Lowe^ attained 
the age of twenty-one years, the said plaintiff 
was a married man ; and, by inserting therein the 
following extract from the will of Lowe, the testa- 
tor in the said case named, (that is to say)^ 
' Whereas, at this time I cannot ascertain or put 
a proper estimate upon my personal estate^ and 
varieties of securities due to me, owing to the 
abuse of wicked and designing men; and conse- 
quently the getting in debts and securities due to 
me is precarious, and may fall short of what is 
justly due to me, at the same time can have no 
doubt that it must be considerably more than my 
debts and legacies can amount to — I will, and de- 
sire my aforesaid executors will exert themselves 
in early applications, as from too much experience 
I have found that delays are dangerous, and no 
confidence is to be put in specious appearances 
and promises ; and that, as soon as my debts and 
legacies, as aforesaid^ are discharged, I will that, 
as soon as they shall have the sum of 500/. in their 
hands, it shall be laid out in good security till it 
arrives to the sum of 5,000/., and then laid out 
in land as near the parish of Danby as they meet 
with a purchase ; and the next 5,000/. to be laid 
out in land in the parish of Spoondon and Chad- 
desden, and as contiguous to Locko as a purchase 
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may offer, and so alternately as it may arise/ — 
And it is ordered, that the said case, when so 
amended, be referred back to the Judges for their 
opinion — Whether the facts so introduced are 
admissible as evidence in the said case; and if 
so, whether, on the case so amended as afore- 
said, they are of the same opinion as before cer- 
tified by them, or how otherwise ? And his Lord- 
ship doth reserve the consideration of all further 
directions, until after the Judges shall have made 
their certificate ; and any of the parties are to be 
at liberty to apply to the Court as they shall be 
advised (a)." 

The amended case was argued before the 
Judges of the Court of King's Bench on the 18th 
and 21st days of May, 1824, and the following 
certificate was returned by them : — ^^ This case 
has been argued before us by counsel, we have 
considered it, and are of opinion, that the facts 
ordered to be introduced into the case are ad- 
missible in evidence ; and, on the case so amend- 
ed, we are of the opinion before certified. 

C. Abbott. 
J. Bayley. 

G. S. HOLROYD. 
T. LiTTLEDALE." 

(a) Reg. Lib. B. 1821, fol. 2041. 
£ 2 
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On the 10th day of December, 1825, the cause 
came on upon the equity reserved, and a specific 
performance of the contract was decreed. 

This case, which has been recognised in the late 
case of Miller v. Travers (a), proves in the clear- 
est manner the right of a Court of law, where 
the estate or quantity of interest disposed of by a 
testator is in dispute, to look out of the will and 
be guided in the construction of it by the effect 
(if any) which the circumstances of the case may 
have upon it. 

In Gall V. Esdaile (6), which came before the 
Court upon a special case, the devise was as fol- 
lows : *' As to the rest of my estate, my two 
houses in S. and T. I give to my wife for life, 
and, after her decease, that in S. to my daughter, 
the other between my two sons. The rest of my 
estate of what kind soever, one third to my wife, 
and the rest equally among the three children." 
The testator had no real property but the two 
houses. The question was, whether the daughter 
took an estate for life, or an estate in fee, in those 
houses. Tindal, C. J., said, " It aids this con- 
struction (giving the daughter a fee) that the tes- 
tator had no other real property ;" and Alderson, 
J., said, '^ I should have had some difficulty if the 
case had not stated that the testator had no other 

(a) 8 Bing. 244, Hil. T. 1832. 
(6) 8 Bing. 323, East. T. 1832. 
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real property ; but when that is stated, and the 
residuary clause may apply to personal property, 
the devise to the testator's wife and daughter 
standing unconnected with the residuary clause 
is sufficient to give the daughter a fee/' 

Another case in point is the construction of a 
devise to A. and his heirs, and if he shall die 
without heirs, then to B., where B. is capable of 
being collateral heir to A. In that case, the word 
heirs will be construed heirs of the body (a). 

So, the effect of a devise to A., after the death 
of B., according to a well-known rule of law, will 
vary according to the relation in which A. and the 
testator stand to each other. If A. be heir at law 
to the testator, B. will take a life estate in the 
land devised. If A. be not heir at law to the tes- 
tator, B. will take nothing (i). 

The cases referred to in a former page (c), in 
which the words in default of issue or on failure of 
issue have been construed to mean issue living at 
the death of the testator, illustrate the same point, 
although (as before observed) an important prin- 
ciple appears to be sacrificed by the decisions 
which have been come to in those cases. 

Example 4. — It is upon the principle before 
adverted to, namely — that all writings tacitly refer 

{a) Fearne, 466; Id. 7. 

(h) Horton v. Horton^ Cio. Jac. 74. 

(c) Supra^ p. 28. 
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to the existing circumstances under which they 
are made, that Courts of law admit evidence of 
particular customs and usages in aid of the in- 
terpretation of written instruments — whether an- 
cient or modern — whenever, from the nature of 
the case, a knowledge of such customs and 
usages is necessary to a right understanding of the 
instrument (a). The law is not so unreasonahle 
as to deny to the reader of any instrument the 
same light which the writer enjoyed. 

Examples illustrating the Fifth Proposition 
above stated might be multiplied without end (b). 



(a) 1 Pha. on Ev. 558, 7th ed. 

{b) In support of the general proposition, that Courts of law will 
look at extrinsic circumstances in aid of the construction of a writ- 
ten instrument, see per Lord Hardmcke in Goodinge y. Goodmge, 
1 Ves. sen. 231 ; per Lord Tkurlowy in Jeacock V. Falkner, 1 Bro. 
C. C. 295, in Green v. Howard, 1 Bro. C. C. 32, and in Fonnereau 
V. Poyntz, 1 Bro. C. C. 47i;^per Lord Loughborough, in MackeUY, 
Winter f 3 Ves. J. 540, 541 ; per Lawrence, J., in Leigh v. Leigh, 15 
Ves. 92 ; per Lord Manners, C, in Crone v. OdeU, 1 Ball & Bea. 
480 ; per Sir T. Plumer in Beachcroft v. Beachcroft, 1 Madd. 430, 
and in Colpoys v. Colpoys, 1 Jac. 451 ; per Lord Eldon in Oakden 
V. Clifden, Line. Inn HaU, 1826, MS. See also Lane v. Lord Stan" 
hope, 6 T. R. 345 ; Doe d. Le Chevalier v» Huthwaite, 3 Barn. & 
Aid. 632; Doed. Gibson v. GeU, 2 B. &C. 680; Pocock v. Bishop 
of Lincoln, 3 Brod. & Bing. 27 ; Alford v. Green, 5 Madd. 95 
Goodmright v. Doumshire, 2 Bos. & Pul. 608, 1 New Rep. 344 
Wilde's case, 6 Rep. 16; Lansdowne v. Lansdoume, 2 Bligh, 60 
and see the arguments of counsel in the late case of Pyeroft v. Gre* 
gory^ 4 Russ. 526. 

The same principle of construction applies to deeds. There can* 
not, indeed, be any difference in this respect between deeds or other 
writings and wills. Deeds require particular words in particular cases 



if 
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They appear to justify the conclusion, that 
Every claimant under a will has a right to re- 
quire that a Court of construction, in the execu- 
tion of its office, shall — by means of extrinsic evi- 
dence — place itself in the situation of the testa- 
tor, the meaning of whose language it is called 
upon to declare" (a). It follows that, — if with the 

to express a given purpose ; but when that requisition is complied with, 
the rules of construction must be the same, for the intention is the 
object sought for in all alike. See Wright v. Kemp, 3 T. R. 470. Ac- 
cordingly, in Doe d. Jersey v. Smith, 2 Brod. & Bing. 553, Bayley^ 
J., says, '' The evidence here is not to produce a construction against 
the direct and natural meaning of the words ; not to control a pro- 
vision which was distinct and accurately described ; but, because there 
is an ambiguity upon the face of the instrument^ because an indefi- 
nite expression is used capable of being satisfied in more ways than 
one ; and I look to the state of the property at the time, to the es- 
tate and interest the settlor had, and the situation in which she stood 
with regard to the property she was settling, to see whether that es- 
tate or interest, or situation, would assist us in judging what was her 
meaning by that indefinite expression." 

See also Sir John Eden v. The Earl of Bute, 3 Bro. P. C. 679; 
Countess of Shelbourne v. Inchiguin, 1 Bro. C. C. 338 ; King v. The 
Inhabitants of Laindon, 8 T. R. 379 ; and per Ashurst, J., in Doe 
V. Burt, 1 T. R. 703; Sug. Vendors, p. 142, 6th ed. ; Simons v. John- 
son, 3 B. & Adol. 175 ; Smith v. Wilson, 3 B. & Adol. 728 ; Ponton 
V. Dunn, 1 Russ. & Myl. 403. 

(a) In the late case of Doe d. Templeman v. Martin, East. T. 
1833, as reported in 1 Nev. & Manning, p. 524, Parke, J. said, " I 
think facts and circumstances relating to the subject of the devise are 
admissible: such as possession by the testator, the mode of acquiring 
local situation, and the general state of the testator's property. The 
Court may take such things into consideration, so as to put themselves 
in the place of the testator, and then see how the terms of the will af- 
fect the property'' And in Guy v. Sharp, \ Myl. & K. 602, July, 
1833y the Lord Chancellor said, '^ I may, however, observe ^^erallv. 
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light which that situation alone affords, the testa- 
tor* s meaning can be determined by a Court, the 
Court which so determines does, in effect, de- 
clare that the testator has expressed his intention 
with certainty, or, in other words, that his will 
is free from ambiguity (a). There is no other crite- 
rion of legal certainty in a will. 

The case of Doe d. Oxenden v. Chichester, su- 
pra, p. 19, may at first sight appear at variance 
with the generality of the conclusion stated above; 
but, in reality, it is not so. It was decided, in 
that case, that the words of the will were sensible 
as they stood, with reference to extrinsic circum- 
stances, and the evidence was tendered for the 
express and admitted purpose of proving, that the 
testator meant something different from what his 
words strictly interpreted expressed. This, ac- 
cording to the Second Proposition stated above, 
could not be done. 



In limiting the evidence spoken of in the Fifth 
Proposition to material facts, the generality of 

on the reception of extrinsic evidence, with a view to aid the con- 
struction and give explanation, not to alter or to control the sense — 
a purpose for which it can never be received — that there is a manifest 
difference between the declarations^ whether verbal or written, of a 
testator, and the proof of facts and circumstances, by the knowledge 
of which the Court, when called upon to construe, may be placed in 
the same situation with the party who made the instrument^ and may 
thereby be the better able to understand his meaning.'* 
(a) Infra, pp. 134, 135. 
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the Proposition contended for, respecting the ad- 
missibility of explanatory evidence {a) in aid of 
the exposition of wills, is in no degree broken in 
upon. This limit is imposed by the general laws 
of evidence, and not by anything peculiar to the 
subject to which it is here applied. The only 
question to which this particular subject gives 
rise, is this : — By what tests is the materiality of a 
given fact to be tried ? The answer to this ques- 
tion must be taken from the general laws of 
evidence, and will be found to present itself in a 
clear and practical form. 

Thus, the Second Proposition (p. 15) asserts, 
that where the words of a will, strictly construed, 
are sensible with reference to extrinsic circum- 
stances, their strict and primary meaning, and no 
other, shall prevail. It will follow that any fact 
which, according to the ordinary rules of evidence, 
would prove or tend to prove that the circum- 
stances of a case were such as to admit of the 
testator's words being strictly construed, or that 
they were not capable of a strict construction, 
would be a material fact, within the meaning of 
the Fifth Proposition. 

Again, the Third Proposition (p. 29) asserts, 
that where the words of a will, strictly interpreted, 
are insensible zaith reference to extrinsic circum- 

(a) Prop. V. 
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stances, a secondary sense of the words may be 
put upon them, provided the circumstances of the 
ca^se be such as to satisfy a Court that the testator 
(who must have had some meaning) intended that 
which is ascribed to him. From this, it will follow, 
that any fact will be material, in cases falling under 
the Third Proposition, which, according to the 
ordinary rules of evidence, proves or tends to 
prove that the circumstances of the case are such 
as to admit of or require the secondary inter- 
pretation of the words which may be contended 
for, and evidence of an opposite tendency must, 
upon general principles, be admissible also* 

The Fourth Proposition requires no comment 
in this place. 

It is obvious, from the preceding observations, 
that the purpose for which extrinsic evidence may 
be adduced in a suit to execute or avoid a Mill, 
may undergo successive changes ; for the first ques- 
tion vnll be, whether the words are sensible as they 
stand; and, if that question be answered in the 
negative, a second will arise, namely, whether 
their meaning is clear in any other sense. It is 
obvious, therefore, that the question of materiality 
must shift as often as the succession of purposes for 
which the evidence may be adduced. 

In practice, an opportunity will generally offer 
of objecting to the admission of evidence, the 
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materiality of which is questionable, as in Doe d. 
Oxenden v. Chichester {a), and Moumey v. Bla- 
mire {b)\ and upon the discussion to which the 
objection will give rise, the materiality of the evi- 
dence will be considered and determined, and the 
evidence will be admitted or rejected according 
to the determination. Where no such opportunity 
offers, it seems, from the case of Lowe v. Man- 
ners (c), and Doe d. Templeman v. Martin (rf), 
that the Courts will, in the first instance y admit 
evidence of any facts, which, from their nature, 
may bear upon and influence the construction of 
the will, although no effect may, in the event, be 
given to such evidence. If, however, the facts 
tendered be such that they cannot, from their na-> 
ture, be material, the Court will at once reject 
them. Therefore evidence of the amount of a 
testator's personal estate, at the time of making 
his will, though a mere fact unconnected with the 
question of the testator's intention, is, in general, 
inadmissible. The reason is obvious. The will, 
quoad the personal estate, speaks from the death 
of the testator, and, consequently, its amount at 
the time of making the will, although it might 
bias the judgment, could not, in general, form a 

(a) Supra, p. 19. 
(6) Supra, p. 20. 
(c) Supra, p. 52. 
(<i) 4 B. & Adol. 771, supra, p. 59, n. (a). 
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just ground of inference as to the meaning of the 
testator's words. Such evidence, however, may, 
under special circumstances, be material, and then 
it will be admissible (a). 

Where the inquiry is, what the words of a will 
express, as distinguished from what the testator 
meant by the words, evidence of declarations of 
intention, of instructions given by the testator 
for preparing his will, or any evidence of a similar 
nature, is obviously inapplicable to the point of 
inquiry. Such evidence, therefore, is, for the 
purpose of such an inquiry, inadmissible (J). De- 
clarations by the testator, on a point collateral to 
the question of intention, may, however, be evi- 
dence of an independent fact, material to the right 
interpretation of the testator's words. Such evi- 
dence will, then, upon the general principle (c), 
be admissible (rf). No fact, (it may be observed), 
as a general proposition, can be material, which is 
not coincident in point of time with the making 
of the will {e). 

(a) Barksdale v. Gilliat, 1 Swanst 562; Fonnereau v. PoyntZy 1 
Bro. C. C. 471; •S'. C, cited 6 Ves. 401 ; Colpoys v. Colpoys, 1 
Jac. 451. 

(h) See cases collected, tn/ra, pp. 69, 70. 

(c) Supra, Prop. V. p. 36. 

{d) Herbert v. Reid, 16 Ves. 484; GoodtUle v. Southern, 1 M. & 
Selw. 299 ; Benson v. Witham, 2 Sim. 493. 

(e) 5 B. & C. 69, in Doe d. Winter v. Perratt, 
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Where the words of a willy aided by evi- 
dence of the material fa<;ts of the case^ are insuf- 
ficient to determine the testator's meaning, no 
evidence will be admissible to prove what the tes- 
totor intended, and the will (except in certain 
special cases, see Prop. VII.) will be void for un-- 
certainty (a). 

The observations already made, (if well found- 
ed), establish the right of every claimant under a 
will to bring under the view of the Court which is 
to expound it every material fact to which the 
will expressly or tacitly refers; they establish, 
that courts of law recognise that natural depen- 
dence which exists between language and the cir- 
cumstances with reference to which it is used, 
and which makes a knowledge of such circum- 
stances necessary to a right interpretation of the 
language; and consequently, that a reference to 
such circumstances, in expounding a will, is strictly 
consistent with the office simply of determining 
the meaning of a testator's words. 

Now, suppose the language of the will, notwith- 

(a) Of certainty in a will, see tn/ra, p. 75. 
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standing the light thrown upon it by evidence of 
the facts to which it has reference, to be so equivo- 
cal or obscure as to leave the testator's intention in 
uncertainty. This uncertainty may present itself 
under different forms — either the language of the 
will may be capable of more than one meaning, 
or it may be incapable of any certain meaning. 
Shall the will, in either of such cases, be void for 
uncertainty — or shall the claimant be at liberty to 
prove, by parol evidence, what the testator (who 
must be presumed to have had some meaning) in- 
tended to have expressed? 

This question (regard being had to the stage 
of the investigation in which it is proposed) sup- 
poses every legitimate process, by which the in- 
tention ascribed to the testator could be extracted 
from his words, to have been ineffectually ex- 
hausted. The question, therefore is — whether 
the Courts can admit evidence which, passing by 
the zaritten will, makes the intention of the testa- 
tor — as an independent Jact — the direct and im- 
mediate subject of proof ; in other words — whether 
a nuncupative will may be added to a written will ? 
The rule of the common law before adverted to, 
and the letter of the statute, both require that 
the answer to this question should be in the 
negative. 

The general proposition that a written instru- 
ment cannot be contradicted, varied, or added to 
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by parol evidence, has never been disputed ; but 
some Judges appear to have entertained an opin- 
ion, that if the words of a will were susceptible of 
different interpretations, a Court might inform 
itself aliunde of the intention of the party who used 
them, for the purpose of applying the words of 
equivocal import in the sense which that intention 
required. 

Thus — Lord Chancellor CowpeVy in Strode v. 
Russell, upon the authority of Cheyney's case (a), 
to which he referred, was of opinion (6) that, 
where the words of the will stood in equilibrio, 
and were so doubtful that they might be taken 
one way or another, it was proper that evi- 
dence (c) in all cases should be read to explain 
them; and this appears to have been frequently 
done by the same learned judge {d). And in 
Hampshire v. Pierce (e), Sir John Strange, M. R. 
is reported to have said — '' The distinction as to 
admitting parol evidence I have always taken to 
be, that, in no instance it shall be admitted in 
contradiction to the words of the will ; but if the 
words of the will are doubtful and ambiguous, and, 
unless some reasonable light be let in to deter- 

(a) 5 Rep. 68. 

(b) 8 Vin. Abr. 194, pi. 23. 

(c) " Declarations of the testator." 2 Vera. 623 ; S, C, ubi n. (b), 
supra, 

(d) Per Lord Hardwicke, C, 2 Atk. 374. 
{e) 2 Ves. sen. 216. 
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mine them, the will must fall to the ground; 
anything (a) to explain, not to contradict, the will, 
is always admitted." However, Tracey, J., who 
assisted Lord Cowper in deciding the case of 
Strode v. Rmsell, dissented from him in respect 
of admitting the evidence (b). Lord Hardwicke 
has recorded his disapprobation of Lord Coz&per's 
rule (c) ; and Lord Coz&per himself qualified the 
opinion he expressed, by saying — " We will con- 
sider how far it be allowed, and how far not, after 
it is read ; and this is not the case of evidence to 
a jury, who are easily biassed by it, which this 
Court is not {d)." The case o{ Hampshire v. Pierce 
did not require a judicial opinion so broad as 
that attributed to the Master of the Rolls, and 
his attention was not called to the distinctions 
pointed out in this work. In the late case of 
Doe d. Richardson v. Watson {e), as reported in 
B. & Adol., Parke, J., is reported to have said, 
*' Evidence might be given to shew that the tes- 
tator used the word close in the sense which it 
bore in the country where the property was situate, 
as denoting a farm'' In the report of the same 
case, in 1 Nev. & Manning, 575, the same part 
of the judgment is thus given : " Evidence as to 
the meaning of the word close in the will would 

(a) '' Declaration of the testatrix." 2 Ves. sen. 218. 

(h) 2 Vern. 624 ; 2 Atk. 374. 

(r) In Ulrich v. Litchfield, 2 Atk. 374. 

{d) 8 Vin. Abr. 194, pi. 23. 

(0 4 B. & Adol. 787, East. T. 1833. 
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have been admissible." The latter^ it is con- 
ceived, must be the correct reading of the passage ; 
for, from the tenor of the judgment in that case, 
it is clear that evidence could not have been held 
admissible to prove in what sense the testator used 
the word close , except so far as such proof was a 
consequence of the fact that close a,nd farm meant 
the same thing. 

The remaining cases applicable to the Sixth 
Proposition are numerous and decisive, and appear 
to conclude the question now under consideration, 
and to decide, in conformity with principle (a), 
that, if a testator's words, aided by the light deriv- 
ed from the circumstances with reference to which 
they were used, do not express the intention as- 
cribed to him, evidence to prove the sense in which 
he intended to use them is, as a general proposi- 
tion (b), inadmissible — in other words — that the 
judgment of a Court in expounding a will must be 
simply declaratory of what is in the will. 

Thus, it has been laid down, (either in dictum 
or decision), that evidence is inadmissible for the 
purpose — 1, of filling up a total blank in a will (c) ; 
or 2, of inserting a devise omitted by mistake (d) ; 

(a) Supra, pp. 6, 7. 

(5)See the exception, infra, p. 78 et seq. 

(c) Baylis v. Attorney- General, 2 Atk. 239 ; Castledon v. Turner, 
3 Atk. 257; Hunt v. Hort, 3 Bro. C. C. 311. 

(d) Lady Newhurgh*8 case, 5 Madd. 364; Anon, 8 Vin. Abr. 188, 
G. a. pi. 1. 

F 
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or 3, of proving what was intended by an unin- 
telligible word (a) ; or 4, of proving that a thing 
in substance, different from that described in the 
will, was intended (b) ; or, 5, of changing the per- 
son described (c) ; or 6, of reconciling conflicting 
clauses in a will (d) ; or 7, of proving to which of 
two antecedents a given relative was intended to 
refer (e) ; or 8, of explaining or altering the es- 
tate (/) ; or 9, of proving which of several testa- 
mentary guardians was intended to have the actual 
care of children (g) ; or 10, of proving what was to 
be done with the interest of a legacy till the time 
of payment (A) ; or 11, of proving that, by a be- 
quest of residue, a particular sum was intended {i ) ; 

(a) Goblet v. Beecheyy App., infra, & 3 Sim. 24. 

(6) Per M. R. in Sehvood v. MUdmay, 3 Ves. jun. 306. 

(c) Delmare v. Jtebello, 1 Ves. jun. 412; and see per M. R. in 
Beaumont v. Fell, 2 P. Wms. 140. 

(d) Per Lord ffardwicke, C, in Ulrich v. Lichfield, 2 Atk. 372. 

(e) Lord Walpole v. Lord Cholmondeley, 7 T. R. 138 ; Castledon 
V. Turner, 3 Atk. 256. 

(/) Cheyney^s case, 5 Rep. 68. 

ig) Storke v. Storke, 3 P. Wms. 51 ; 2 Eq. Abr. 416, pi. 13; con- 
tra. Anon. 2 Ves. sen. 56. The admissibility of evidence in this case 
may be satisfactorily explained; for, if guardians disagree, the court 
has jurisdiction independently of the will, and then the e\4dence 
may be resorted to as a guide for the independent judgment of the 
G>urt. 

(A) Mansel v. Price, Sug. Ven. 138, 6th ed. 

(i) Brown v. Langley, 2 Eq. Abr. 416, pi. 14, and 8 Vin. Abr. 
197, pi. 36. See Dyose v. Dyose, 1 P. Wms. 305, disapproved by 
Lord Hiurlow in Fonnereau v. Poyntz, 1 Bro. C. C. 472, and by Sir 



PROPOSITION VI. 71 

or 12, of construing the will with reference to the 
instructions given for preparing it (a); or 13, of 
proving that an executor was intended to be a 
trustee of residue for next of kin (b) ; or 14, of 
proving that an executor was intended to take 
beneficially, where, upon the face of the will, it 
was conclusively apparent that he was intended to 
be a trustee (c) ; or 15, of controlling a technical 
rule of verbal construction (d) ; or 16, of explain- 
ing the sense in which the word '' relations " was 
intended to be used(^); or 17, what a testator 
intended to give by the word *' plate" (jQ; or 18, 
what a testator intended to devise by the words 
*' lands out of settlement" {g) ; or 19, of proving 
that a portion was intended to be a satisfaction of 
a bequest of residue (A) ; or 20, that a legacy in 
a codicil was intended to be a substitution for a 



W, Grant y M. R., in Page v. Leapingwell, 18 Ves. 466; and see 1 
P. Wms. 306, n. (2). 

(a) Goodinge v. Goodinge, 1 Ves. sen. 230 ; Murray v. Jones, 2 
Ves. & B. 318. 

(b) Bishop of Chyne v. Young, 2 Ves. sen. 95 ; White v. Williams, 
Coop. 58 ; Langham v. Sandford, 2 Mer. 17. 

(c) s. a 

{d) Per Lord Kenyon, C. J., and Lawrence, J., 6 T. 11. 252, 354. 
{e) Goodinge v. Goodinge, I Ves. sen. 230; Edge v. Salisbury, 
Amb. 70; Green v. Howard, 1 Bro. C. C. 31. 

(f) Nichols V. Osbom, 2 P. Wms. 419 ; Kelly v. Powlett, Amb. 
605. 

(g) Strode v. RusseU, 2 Vera. 621. 
{h) Freemantle v. Bankes, 5 Ves. 85. 

f2 
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legacy in the will (a); or 21, of proving that a 
devise to a wife was intended to be in bar of 
dower (b) ; or 22, of supplying a use or trust (c) ; 
or 23, of ascertaining whether the real estate was 
charged with the payment of debts in aid only, or 
in exoneration of the personal estate (d) ; or 24, 
of proving that the intention, in appointing a 
debtor to be executor, was to release the debt (e) ; 
or 25, of rebutting a presumption which arises 
from the construction of words simply qu^ 
words (/) ; or 26, of raising a presumption {g) ; 
or 27, of increasing a legacy (h) ; or 28, of increas- 
ing that which is defective (i) ; or 29, of adding 
a legacy to a will {k) ; or 30, of proving what 
interest a legatee was intended to take in a lega- 
cy (/); or 31, of ascertaining an intention which, 
upon the face of the will, was indeterminate, 
as in the case of a devise to one of the sons of 
A., who hath several sons (m) ; or 32, of proving 

{a) Hurst v. Beach j 5 Madd. 351. 

(b) Leake v. Randall, 1 Vin. Abr. 188, G. a. pi. 3. 

(c) Id. pi. 4. 

(d) Bootle V. Blundelly 1 Mer. 193. 

(e) Brown v. Selwyn, Cases temp. Talbot, 240; S. C. on appeal, 3 
Bro. P. C. 607. 

(/) Per Lord Thurlow, 2 Bro. C. C. 527. 

(g) Rachfield v. Careless^ 2 P. Wms. 157. 

{h) Per Lord Hardwiche inGoodinge v. Goodinge, 1 Ves. sen. 231. 

(i) Anon. 8 Vin. Abr. 188, G. a. pi. 1. 

{Jc) Whitton V. Russell, 1 Atk. 448. 

(/) Lowfield V. Stoneham, 2 Strange, 1261. 

(m) 2 Vem. 625, and see AUham^s case, 8 Rep. 155. 
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that words of limitation were intended to be 
construed as words of purchase (a) ; or 38, of 
proving that executors who had acted in part, 
and then renounced, were intended by the testa- 
tor to act only to the extent to which they had 
acted (6); or 34>, of proving that the testator 
meant to use general words in this or that parti- 
cular sense (c); or 35, of adding to, detracting 
from, or altering, the will (c?) ; or 36, (generally), 
of proving intention {e). 

(a) Bret v. Rigden, Plow. 340 ; and see Doe v. Kett, 4 T. R. 601 ; 
MayhanJc v. Brooks^ 1 Bro. C. C. 84. 

(6) Doyle t. Blake^ 2 Sch. & LefV. 240. 

(c) Goodinffe v. Goodinge, 1 Ves. sen. 231. 

{d) Herbert v. Reid, 16 Ves. 481. 

{e) Per Buller, J., in Nourse v. Finchy 1 Ves. jun. 358 ; per Sir 
Wm, Grant, M. R., in Cambridge v. Rous, 8 Ves. 22, and in Ben- 
gough v, Wcdker, 15 Ves. 514; per Lord Eldon in Herbert v. Reidy 
16 Ves. 485-6, and 489 ; Attorney-General v. Groie, 3 Mer. 316 ; 
Mayhank v. Brooks, 1 Bro. C. C. 84 (Legatee dead); Doe v. Kett, 
4 T. R. 601 (Devisee dead); Lord Lansdowne*s case, 10 Mod. 98-9; 
Cole V. Rawlinson, I Salk. 234 ; Bertie v. Lord Falkland, 1 Salk. 231 
( Instructions for the Will); Lotofield v. Stoneham, 2 Strange, 1261 ; 
Chamberlayne v. Chamberlayne, 2 Freem. 52 ; Towers v. Moor, 2 
Vem. 98 ; Vemon^s case, 4 Rep. 4 ; Cheyney^s case, 5 Rep. 68 ; Bret 
V. Rigden, Plow. 340; Bac. Elem. Reg. 23 (in/ra,p. 101); 2 Bac. Abr. 
309 ; ChaUoner v. Bowyer, 2 Leon. 70 ; and the following treatises — 
Sag. Ven. tit. *' Ambiguity ;" Phil, on Evid. ; and Roberts on Wills. 
Contra — Harris v. Bishop of Lincoln, 2 P. Wms. 135 ; Pendleton v. 
Grant, 2 Vem. 517; S, C, 1 Eq. Abr. 230; Dayrel v. Moksworth, 

I £q. Abr. 280 ; Docksey v. Docksey, 2 Eq. Abr. 415 ; but see •S'. C. 

II Vin. Abr. 153; Masters v. Masters, 1 P. Wms. 430, {N. B, a 
Charity case); and see per Lord Chancellor Brougham in Guy y. 
Sharp, 1 Myl. & K. 602. Supra, p. 59, n. (a). 
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To the above may be added the late case of 
Doe d. Richardson v. Watson (a). 

It may, therefore, it is conceived, notwith- 
standing the opinions expressed by Lord Coz&per 
and Sir John Strange, be considered as settled, 
that the rule of law which excludes extrinsic evi- 
dence to prove intention is not subject to any 
such exception as their opinions appear to point 
at (J). 

It will be seen, on examining the reports of the 
cases referred to in support of the Sixth Proposi- 
tion, that, in many of them, the evidence tendered 
consisted of declarations by the testator, or of in- 
structions given by him for preparing his will. 
Such evidence is, obviously, inapplicable to an in- 
quiry, in which the question is, not what the tes- 
tator meant to express, but what his words do 
express. In others, of the same class of cases, the 
precise nature of the evidence tendered does not 
appear by the reports; but, from the nature of 
the point in dispute in those cases, it is clear that 
facts alone could not, by any explanatory effect 
upon the words of the will, have shewn that the 
will itself expressed the intention ascribed to the 
testator. The purpose, therefore, for which the 
evidence in those cases was tendered, must have 
been that of proving an intention which the will 

(a) 4 B. & Adol. 787, East. T. 1833. 
(6) See obseryations, i^fra, p. 90. 
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itself did not express ; and the cases^ in conformity 
with principle, are decisive, that, for such a pur- 
pose, extrinsic evidence, as a general proposition, 
is inadmissible. 

The cases most strongly illustrative of the rule 
by which averment of intention is excluded, are 
those in which the language of the will, although 
it might, in point of strict legal construction, 
require one interpretation, was capable, in the 
ordinary use of language, of the secondary inter- 
pretation which it was the object of the evidence 
to give it. Yet, it appears that, even in such 
cases, evidence to prove intention, as a general pro- 
position, is inadmissible. 



*' Void for uncertainty r — As the effect of the 
Sixth Proposition is to preclude a Court from as- 
cribingto a testator any intention which his written 
will does not express, whilst the Third Proposition 
leaves a wide field of exposition undefined by any 
positive rules, it may with reason be said, that, in 
the application of the Third Proposition to the 
exposition of a will, conjectural interpretation is 
likely often to usurp the place of judicial exposi- 
tion; and it may be asked — how, in the applica- 
tion of evidence of collateral facts to the exposi- 
tion of wills of doubtful meaning, is exposition to 
be distinguished from conjectural interpretation ? 
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The answer to the question^ in all its bearingis^ 
is by no means easy. 

In eases in which the meaning of the words is 
either settled by decision, or clear upon the will 
itself, and in which the facts of the case do not 
necessarily exclude the supposition that the words 
were used in their decided or apparent sense, the 
Second Proposition above stated leaves nothing 
to the discretion of a Court; and exposition, in 
the strict observance of that Proposition, is safe 
s^ainst the inroads of conjecture. In those cases, 
however, in which (the strict and primary sense 
of the words being excluded by the circumstances 
of the case) it is left to the Court to explain them 
in some secondary or popular sense; or in which 
it is doubtful whether the words express any cer- 
tain meaning; the judgment and discrimination of 
the Court is, of necessity, brought into action, 
and the difficulty suggested by the question now 
under consideration presses with considerable 
force. It is impossible, with reference to such 
cases, to draw any precise line, by which, in the 
application of extrinsic evidence to the exposition 
of a will, exposition is to be distinguished from 
conjectural interpretation. The test to be ap- 
plied in each particular case is this — Do the 
words of the will, when all the circumstances of 
the case are known, express the intention which 
is ascribed to the testator? The Court which in- 
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terprets the will must be satisfied that they do 
so^ and no other rule can^ in the abstract, be laid 
down. 

If it be said, that this is raising a question ra- 
ther than propounding a rule — the answer to such 
an observation must be, that the test is as pre- 
cise as the nature of the subject will admit. The 
Master of the Rolls, Lord Alvanley, in deciding 
on a will of doubtful construction, does not ap^ 
pear to have thought that a more precise test 
could be proposed. " As to the irresistible infer- 
ence," he says, " I do not know what is meant by 
that; I admit it must be such an inference as 
leaves no doubt upon the mind of the person who 
is to decide upon it. It must be irresistible to 
my mindr In the case of Goblet v. Beechey (a), 
the inference that NoUekens meant models, by 
the word " mod " was irresistible. The mind of 
the Lord Chancellor was proof against the same 
impression. That case is a fair illustration of the 
legal meaning of an irresistible inference (b). 

(a) Appendix. 

(h) 3 Ves. 113; and see 1 Ves. &B. 466; and 1 Mer. 193, in 
Bootle T. BhindeU. 
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Notwithstanding the Rule of Law, which makes 
a will void for uncertainty, where the words, 
aided by evidence of the material facts of the 
ca^e, are instijfficient to determine the testator's 
meaning — Courts of Law, in certain special causes 
— admit extrinsic evidence of intention to make 
certain the person or thing intended, where the de- 
scription in the will is insufficient for the purpose. 

These cases may be thus defined: — where the 
object of a testators bounty, or the subject of dis- 
position (\. e. the person or thing intended) is de- 
scribed in terms which are applicable indifferently 
to more than one person or thing, evidence is ad- 
missible to prove which of the persons or things so 
described was intended by the testator. 

A class of cases must now be referred to, in 
which — notwithstanding the preceding class of 
cases by which proof of intention appears, upon 
principle, to be excluded — ^the Courts have per- 
mitted the intention of a testator to be made the 
subject of inquiry by extrinsic evidence alone. 

In Selwood v. Mildmay (a), the testator, by 
his will, dated the 26th of January, 1796, gave 

(a) 3 Ves. jun. 306. 
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to his wife, E. M., the interest and proceeds of 
1250/., " part of my stock in the ^per cent. An- 
nuities of the Bank of England, for and during 
the term of her natural life, together with such 
dividends as shall be due upon the said 1250/. at 
the time of my decease;** and, after the decease 
of his wife, he gave the said stock to several of 
his relatives in certain shares and proportions, 
always calling it his " ii per cent, stock;" and he 
disposed of the residue of his estate. The testator 
had not, at the time of making his will, or at any 
subsequent time, any 4 per cent, stock. At the 
time of his death, his personal estate consisted 
only of some Long Annuities, household fiirniture, 
and leaseholds specifically bequeathed. In Fe- 
bruary, 1792, the testator had some ^per cent. 
stock, which he sold out in that month, and with 
the produce of which he purchased, in the same 
month, certain Long Annuities. The attorney 
who drew the will deposed, that, when the testa- 
tor gave him instructions for preparing his will, he 
gave him, as part of his instructions, a former will, 
by which he had given divers legacies, payable 
out of his stock in the 4 per cents.; and that, 
the testator not having informed the deponent 
that he had sold out the stock, and invested the 
proceeds in the purchase of Long Annuities, he, 
the deponent, made the above mistake in the will. 
The Court was of opinion, upon the evidence 



80 PROPOSITION VII. 

above stated^ that the mistake should be rectified ; 
and decreed accordingly. 

This case, although the evidence consisted of 
facts only, unconnected with the question of in- 
tention, cannot, it is conceived, be satisfactorily 
explained upon the principle of the cases of in-^ 
accurate description before referred to (a). The 
evidence, in this case, did not establish any cor- 
respondence or agreement whatever between the 
description in the will and that of the subject in^- 
tended. The testator had not (even imperfectly) 
described the thing he meant to have described; 
on the fcontraty, the evidence clearly proved, that 
he had by mistake described one thing where be 
meant another. The case would, in substance, 
have been the same, if the proceeds of the sale 
of the testator's 4 per cent, stock had been 
traced into an investment in land» instead of Long 
Annuities ; in which case, it seems, his intention 
would have been disappointed (6). 

In Doe d. Le Chevalier v. Huthwaite (c), 
the testator, after several previous limitations, 
(which had expired at the time of the action 
brought), devised his estate to '^ Stokeham Huth*- 
waite, second son of John Huthwaite^ for life," 
with remainder to his first and other sons and 
daughters, in strict settlement ; and, in default of 
such issue, to '^ John Huthwaite, third son of th6 

(a) Supra^ p. 38. (6) 3 Ves. jun. 310. (c) 3 B. fit Aid. 632. 
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above-mentioned John Huthwaite, for life;" with 
remainder to his first and other sons and daugh^ 
ters^ in strict settlement. In fact^ Stokekam 
Huthwaite was the third son of John Huthwaite^ 
and John Huthwaite (the devisee) was his second 
son* The Court was of opinion^ that evidence of 
the state of the testator's family and other cir- 
cumstances was admissible; and that^ upon such 
evidence being given, the jury might find whether 
he had made a mistake in the name of the devisee 
or not (a). It would be impossible, in this case, to 
adopt any construction which the words of the will 
would not, in some degree, contradict. It is not 
like the cases referred to in a former page (6), to 
which the rule/o&« demomtratio non nocet was 
applied. The characteristic of those cases is 
this — that the description, so far as it is false, 
applies to no subject, and so far as it is true, it 
applies to one subject only. The Court, in those 
cases, rejects no words but those which are shewn 
to have no application to any subject- In Doe 
d. Le Chevalier v. Huthwaite, the entire descrip- 
tion in each case was inapplicable to either of th^ 
sons, but part of each entire description was ap^ 
plicable to the other (c). It could, therefore^ only 

(a) It does not appear that any ^o^ara^o^ by the te^tf^jor were 
tendered in this case. 

(b) Supra, p, 39. 

(c) See 6 T. R. 676, per Lord Kenyon, C. J. 
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be by rejecting from the description of each de- 
visee a part which was applicable to the other 
of them; or, in other words, it could only be 
by inference from circumstances, not supported 
by or reconcileable with the language of the 
will, that the testator's intention could be effectu- 
ated. 

The cases of Door v. Geary (a), Dobson v. 
Waterman (i), Penticost v. Lee (c), and Evans 
V. Tripp {d), may also be referred to in this place, 
as cases respecting which it is (at least) doubtful, 
whether they can be explained upon strict princi- 
ples of exposition. 

It may, however, be said of the cases of Seh- 
wood V. Mildmayy Doe d. Le Chevalier v. Huth- 
waite, and the other cases just referred to, that, 
inasmuch as the evidence by which the intention 
was ascertained, consisted merely of facts collate- 
ral to the question of intention, no qualification 
of the rule, by which direct proof of intention is 
excluded, is, in those cases, judicially recognised. 
This must be admitted. The following cases, 
however, are not open to the same explanation, 
but recognise and establish the proposition — that 
intention, independently of the language of the 
will, has, in some cases, been the direct and im- 
mediate subject of proof. 

(a) 1 Ves. sen. 255. (c) 2 Jac..& W. 207. 

(b) 3 Ves. jun. 308, n. {d) 6 Madd. 91. 
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In Cheyney's case (a), A. d. 1691, it is said, 
if a man has two sons, both baptized by the 
name of John, and conceiving that the elder, 
(who has been long absent), is dead, devises 
his land by his will in writing to his son John 
generally, and in truth the elder is living; in 
this case the younger son may produce witnesses 
to prove his father^s intent; and in the same 
case, it is further said — ^'And no inconveni- 
ence can arise, if averment in such case be taken, 
in case of a devise by will ; for he who sees such 
will, whereby land is devised to his son John, 
cannot be deceived by any secret invisible aver- 
ment ; for when he sees the devise to his son John, 
he ought, at his peril, to inquire which John the 
testator intended, which may easily be known by 
him who wrote the xmlly and others who were 
privy to his intent; and if no direct proof can be 
made of his intent, then the devise is void for the 
uncertainty." 

In Crounden v. Clarke (i), a. d. 1613, it is 
said — if I devise land to my son John, having 
two of that name, averment who was meant shall 
make this certain. 

In Jones v. Newman (c), a testator devised the 
premises in question to John Clu£r, of Calcot, 
under whom the defendant claimed. The plain- 

(a) 5 Rep. 68. (6) Hobart, 32. (c) 1 Wm, Bl. 60. 
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tiff gave evidence, that, at the time of making the 
will, there were two John Cluers, father and son ; 
and, therefore, that the devise was to the father, 
who died before the testatrix, and so the devise 
lapsed. Upon this, the defendant offered to prove, 
by parol evidence, that the testatrix intended to 
have it to John Cluer, the son; but the Judge 
would not suffer it. Upon a motion for a new 
trial, it was held, per totam Curiam, that the 
Judge was mistaken. 

In Hampshire v. Pierce, before stated (b), it 
was proved by declarations of the testatrix, that 
by " the four children," she meant the four chil- 
dren by a second marriage. The Master of the 
Rolls was clear that this was proper evidence, and 
acted upon it accordingly. 

In Thomas v. Thomas (c), the devise was as 
follows : — ^' Item, I devise to my grand-daughter, 
Mary Thomas, of Llechlloyd, in Merthyr parish, 
the reversion, &c." The testator had a grand- 
daughter of the name of Elinor Evans, who lived 
at Llechlloyd in Merthyr parish, and a great 
grand-daughter, Mary Thomas, who lived at 
Green, in the parish of Llangam, some miles from 
Merthyr parish. At the trial, the plaintiff's coun- 
sel proposed giving parol evidence to shew a mis- 

(b) Supra, ji. 18. (c) 6T. R. 671. 
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take in the name of the deyisee^ namely^ that when 
the will was read over to the devisor, be siad 
there was a mistake in the name of the d^viseoj 
but that there was no occasion to alter it, as tho 
place of abode and the parish where the devisee 
lived were sufficient to ascertain the object of his 
bounty. The Judge admitted the evidence, but 
the Jury did not give credit to it. Upon n mo- 
tion for a new trial. Lord Kenyouy C. J., and 
Lamrencey J., both expressly said, that — for the 
purpose of shewing whom the testator meant by the 
ambiguous description in the will, declaratiom 
by him at the time of making his will were clearly 
admissible in evidence. 

In Price v. Page (a), Thomas Bell, by his will, 

after some legacies, gave to Price, tjie son 

of Price, the sum of 100/. The plaintiff 

was the only person who claimed the legacy^ 
Evidence of the relation in which the plaintiff 
stood to the testator was given, and it was also 
proved that the testator said he had provided, or 
would, provide for the plaintiff, and that hie had 
left him something by his will- This latter evir 
dence was relied upon in the judgment. 

In Hodgson v. Hodgson (b), R. H. devised to 
the defendant H. several closes, paying 100/. he 

(a) 4 Ves. jiin. 6«0. (b) 2 Vera. 593. 

G 
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(the testator) owed to J. S., and 100/. he owed by 
bond to one Shaw. It fell out, that the money due 
upon the bond was not due to Shaw, but was the 
money of Alice Beck, then the wife of one Fitch. 
The devisee of the land refused to pay the 100/. 
The plaintiff examined Harvey, who drew the will, 
who deposed that the testator declared he meant 
the 100/. due to the person who married Mr. Beck, 
of Lincoln ; and another witness deposed, that he 
meant the debt for which C. was bound as sure* 
ty. Decreed for the plaintiff, first at the Rolls, 
and afterwards by the Lord Chancellor, who de- 
clared he saw no hurt in admitting collateral 
proof to make certain the person or the thing de^^ 
scribed. 

In Beaumont v. Fell (a), the testator gave a 
legacy of 500/. to Catherine Earnley. No person 
of that name ; but one Gertrude Yardley claimed 
the legacy. By the proofs it appeared, that the 
testator's voice, when he made his will, was very 
low, and hardly intelligible ; that the testator usu- 
ally called this legatee of 500/., Gatty, which the 
scrivener, who took instructions for drawing the 
will, might easily mistake for Katy ; and that the 
said scrivener not well understanding who the le- 
gatee of 500/. was, or what was her name, the tes- 

(a) 2 P. WmB. 140. 
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tator directed him to J. S. and his wife, to inform 
him ; who afterwards declared that Gertrude Yard- 
ley was the person intended. It was moreover 
proved, that the testator, in his lifetime, had cfe- 
clared that he would do well for her by his will. 
The Court said, that, in that case, the name only 
was mistaken, and that it was very material that 
no such person as Catherine Earnley claimed the le- 
gacy, which, together with the proofs of the testator 
having a very low voice, and of his having usually 
called the plaintiff Gatty, instead of Gertrude, and 
often declared he would do well for her, was suffi- 
cient to entitle the plaintiff to the legacy. This 
case has frequently been referred to with approba- 
tion (o). 

In Doe d. Westlake v. Westlake (b) declarch 
tiom of the testator were admitted, for the pur- 
pose of proving which of several persons having 
the same name was intended. It was afterwards 
decided, that the evidence was inadmissible ; but 
the express ground of the latter decision was, that 
the will itself ascertained which person was in- 
tended (c). 

In Steele v. Hoste (d), a testatrix, by her will, 

(a) 6 T. R. 676; 7 T. R. 148 ; 3 Taunt. 156 ; MS. case, p. 88, fV 
fra. Miller v. Traversy before the Vice-Chancellor, infra, p. 89. 
{b) 4 B. & A. 57 ; S. C. supra, p. 20. 

(c) Supra, Proposition II. 

(d) 6 Madd. 192. 

g2 
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amongst other legacies^ bequeathed the sum of 
100/. '* unto Sophia Still, the daughter of Peter 
Still, of Russell Square." Peter Still had only 
two daughters, named respectively Selina and 
Mary Ann. The attorney who made the will, and 
another, proved that Selina was the person meant. 
The Vice-Chancellor : '* There can be little doubt 
that Selina Still is the person entitled to the le- 
gacy, but the other daughter being an infant, let 
it be referred to the Master to inquire who was 
the legatee intended by the description in the 
will of the testatrix. 

In a case (with a copy of which, and of the 
opinions upon it, the writer of this work has 
been favoured), a testator devised his estate in 
the county of A. to B. and her heirs. The tes- 
tator had not, at the time of making his will, any 
estate in the county of A. He had estates in 
four other counties, C, D., E., and F. The estate 
intended for B. was in the county of E. The 
evidence by which it was proposed to prove the 
intention, consisted of the instructions given for 
preparing the will; the declarations of the tes- 
tator made to his steward ; and a letter he wrote 
to B. about the time of making his will. The 
opinions of several gentlemen of the first profes- 
sional eminence, two of whom now fill high judi- 
cial stations in this country, were taken upon this 
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case^ and all agreed in thinking the evidence ad- 
missible {a). The case of Beaumont v. Fell was 
referred to by one of them as a case in point. 

The Vice-chancellor on the 8th July, 1830, 
decided a case. Miller v. Travers, which went 
the full length of the MS. case which has been 
stated, and in its circumstances was scarcely dis- 
tinguishable from it {b). In that case the tes- 
tator devised all his freehold and real estates 
whatsoever, situate in the county of Limerick and 
in the city of Limerick, to trustees therein named 
and their heirs. At the time of making his will, 
the tejstator had no real estate in the county ofLir 
mericky but he had a small real estate in the city 
of Limerick, and considerable real estates in the 
county of Clare. The principal question in the 
cause was, whether evidence was admissible to 
prove that the testator intended his estates in the 
county of Clare to pass by the devise, and that the 
word ^^ Limerick'' was inserted by mistake instead 
of " Clare'' The Vice-Chancellor, upon a re- 
view of the authorities, was of opinion that such 
evidence was admissible, and directed an issue 
upon that principle. 

{a) See further, AlihartCs case, 8 Rep. 155; Harding v. Suffolk, 
1 Ch. Rep. 74; 3 Wils. 276; 2 Atk. 239, 240, 373; 1 Bro. C. C. 
341; 19 Ves. 664; Evans v. Tripp, 6 Madd. 91. See also, n. (a), 
p. 124, infra. 

(b) Since reported, 8 Bing. 244. 
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The cases above cited exhibit, it is believed, 
a correct statement of the authorities for admit- 
ting evidence to prove intention, at the time the 
former edition of this work waspublished. 

Upon this state of the authorities the observa- 
tions contained between the line {infra) in this page 
and the line in p. 105 infra (with the exception of 
a few explanatory observations, which have since 
been added) were made. They are retained in the 
present edition from an apprehension that the 
judgment in the case oi Miller v. Travers, on ap- 
peal, may not be considered as having completely 
settled the question under consideration («). 



From these cases, it appears, that evidence of 
intention has, in some instances, been permitted, 
and a class of exceptions to the general rule, by 
which direct proof of intention is excluded, is 
thereby established. 

The principle, (if any), upon which the excepted 
cases, taking them collectively, are founded, is 
by no means obvious. 

As to those cases in which the description in 
the will is applicable indifferently to, and cor- 
rectly describes, more than one subject, the prin- 
ciple upon which they proceed may, perhaps, be 

(a) See infray p. 121, pi. 5. 
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explained; for in such cases^ although the words 
do not ascertain the very subject intended, they 
do describe it. The effect of the evidence is only 
to confine the language within one of its natural 
meanings. The Court merely rejects {a), and the 
intention which it ascribes to the testator (suffix 
ciently expressed) remains in the will. " An 
averment to take away surplusage is good, but 
not to increase that which is defective in the will 
of the testator" (h). Or, perhaps, the more simple 
explanation is, that the evidence only determines 
what subject wa^ known to the testator by the 
name or other description he used (c). 

The cases, however, in which the descriptive 
language of the will is inapplicable with certainty 
to any subject^ cannot be explained in the same 
way, nor is it easy to understand how those cases 
are to be reconciled with the statute of frauds. 
How can it be said, that the will is in writing, so 
far as it respects the person or thing intended, 

(a) Consider but gu, Anon. 8 Vin. 188, (G. a.) pi. 1; Trimleston 
V. Lloyd, 1 Bligh, N. S. 449, 451, 476; Hippedey v. Horner^ 1 Turn. 
419, n.; Powell v. Mouckett, 6 Madd. 216. 

(b) Per Lord Eldon, 6 Ve8.397; and see 8 Rep. 155, Godb. 134, 
8 Bing. 258. 

(c) In Doe d. Richardson y. W&tson, 4 B. & Add. 800, Parke, J., 
referring to cases of this description, says — *' Such evidence is admis" 
sible to shew, not what the testator intended, but what he understood 
to be signified by the words he used in the will.*' 
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when it is admitted that the will must be inope- 
rative unless the intention of the testator in these 
respects be proved aliunde? And how can a sta- 
tute^ which makes a writing indispensable^ be sa- 
tisfied, if the thing which is the subject of dis- 
position, or the person who claims the benefit 
of it, is not described in that writing with cer- 
tainty sufficient to enable a Court, by the descrip- 
tion contained in the zerriting, to determine their 
identity ? In the case of Beaumont v. Fell, before 
referred to, the Master of the Rolls, although he 
admitted the parol evidence, said — ^* If this had 
been a grant, nay, had it been a devise of land, 
it had been void, by reason of the mistake both 
of the Christian and surname." 

It has, however, with reference to this point, 
been urged, that the practice of admitting evi- 
dence to prove intention in the excepted cases had 
obtained at common law before the existence of 
the statute, and that the practice was properly 
continued after the statute; for that it was not 
the intention of the framers of the statute to alter 
or abridge any legitimate or established modes of 
expounding a written instrument, but merely to 
substitute a written for a nuncupative will; that 
the statute made a writing indispensable in cer- 
tain cases, in which a writing was previously un- 
necessary, but left untouched the means of ex- 
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pounding the writing which it required ; and that 
Courts of law, therefore, must, notwithstanding 
the statute, be at liberty still to avail themselves 
of the aid of extrinsic evidence, to the full extent 
to which authority had, before the statute, esta- 
blished its admissibility. 

This reasoning is not conclusive. The statute 
requires that the will should be in writing, and it 
cannot be seriously made a question whether this 
requisition is strictly complied with, in cases in 
which it is admitted that the will must be disap- 
pointed unless the person or thing intended, that 
is, in fact, the will itself, as far as they are con- 
cerned, be ascertained by means wholly indepen- 
dent of the writing which b called the will. The 
rule which existed at common law before the 
statute, existed only as a rule of convenience, 
and might be relaxed or straitened, as much and 
as often as convenience, the principle upon which 
it was founded, made it necessary or expedient to 
do so. But the statute, by positive enactment, 
has introduced an arbitrary and absolute rule, 
independent of all considerations of convenience ; 
and statute law is, necessarily, of a less flexible 
and accommodating nature {a) than the rules of 
the common law. 

(a) Norton v. Simmes, Hobart, 14; Newman v. Newman^ 4 M. & 
Sel. 66 ; Goss v. Lord Nugent^ 5 B. & Adol. 58. 
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Another observation, in answer to this last-men- 
tioned theory, remains. Is it true that the practice 
of admitting extrinsic evidence to prove intention 
had obtained at common law before the statute, 
except in the special case of the description of 
the person or thing being applicable indifferently 
to more than one subject ? The reported cases 
which occurred before the statute do not, it is 
conceived, warrant any such general conclusion, 
and, with respect to the text writers, their state- 
ments all resolve themselves into the words of 
the maxim, which has been reserved for sepa- 
rate consideration (a), and which, properly ex- 
plained (6), appears to be limited to the Proposition 
(the seventh), now under consideration. 

It might, indeed, be argued that the admission 
of extrinsic evidence to prove intention, in cases 
in which the description of the person or thing 
was wholly inapplicable or inapplicable with cer- 
tainty to any subject, and the admission of similar 
evidence, where the description applied indiffer- 
ently to more than one subject, differed in degree 
but not m principle, — ^for that some person or thing 
must have been intended in the former case ; and 
that, if all but one subject be excluded by means of 
extrinsic evidence, the person or thing intended by 

(a) SuprOf pp. 2, 3. 
(6) Infra, p. 135. 
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the testator will alone remain — so that the only dif- 
ference between the two cases is, that the number of 
subjects to be rejected, or out of which a selection 
is to be made, is greater in the one case than the 
other. In the spirit of this argument, a learned 
writer has said, '* The names of persons appointed 
to take under wills have been set right by parol 
evidence, where both the Christian and surname 
have been mistaken ; nor does the statute appear 
to be violated in this instance ; *for, in such case, 
no .words are supplied or substituted, but the 
mistaken appellation in the instrument is applied 
to the person really intended by it; and the names 
of persons having no intrinsic meaning, the will 
is rectified without any addition to the sense (o)." 
The whole of this reasoning, however, is falla- 
cious. If the statute only required that a nun- 
cupative will should not be set up in opposition 
to a written will, the reason might be sufficient; 
but, if the just exposition of the statute be, that 
the writing which it requires shall itself express 
the intention of the testator, it is difficult to 
understand how the statute can be satisfied by a 
writing merely, if the description it contains have 
nothing in common with that of the person intended 
to take under it, or not enough to determine his iden- 
tity. To define that which is indefinite, is to make 

(a) Robertson Frauds, 16, 17. 
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a material addition to the will. Once admit that 
the person or thing intended by the testator need 
not be adequately described in the will^ and it is 
impossible to stop short of the conclusion that a 
mere mark will in every case supply the place of 
a proper description. 

Other solutions of the difficulty have been sug- 
gested. Thus^ it has been said^ that extrinsic 
evidence is admissible in the excepted cases, be- 
cause the ambiguity, being raised by evidence, 
may fsiirly be explained by the same means {a). 
If by this were meant only, that where, upon 
a partial developement of circumstances, the in- 
tention appeared to be uncertain, a more ample 
developement of circumstances was allowable, 
the reason would be quite satisfactory; for the 
whole process would then fall within the as- 
certained limits of exposition. But, applying 
it to the actual state of the authorities, a rea- 
sonable hesitation may be felt in admitting its 
sufficiency. It overlooks the essential difference 
between the nature and effect of the evidence 
which raises the ambiguity and that by which 
it is removed. The former is confined to a 
developement of facts with reference to which 
the will was written, and to which the language 

(a) See 1 W. Bla. 60; 7 T. R. 148; 1 Bro. C. C. 350; Sug. Ven. 
p. 137, 6th edit. ; 1 Phil, on Ev. p. 531, 7th edit. ; 2 RoberU on Wills, 
p. 13. 
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of the will expressly or tacitly refers. If the 
words of the will are applicable to aafiy subject^ 
the Court is inflexible in applying them accord- 
ingly. If inapplicable to any subject, the Court 
declares that the mil expresses no certain intenr 
tion. It is not until this declaration is explicitly 
made, that the question of admitting evidence 
of intention is ever entertained (a). There is a 
wide difference, then, between the evidence which 
is simply explanatory of the proper meaning of 
the words, and that which, admitting that no 
certain intention is expressed in the will, is re- 
sorted to only for the purpose of proving what it 
was the testator intended to have expressed (6). 

Again, by what principle is it that the precise 
limits are determined, within which evidence of 
intention has been admitted? 

It has been shewn, that evidence will not be 
admitted to fill up a total blank in a will (<:). 
Now, the omission of a name in a will may have 
arisen from accident or mistake on the part only 
of the person who prepared the will, just as much 
as a total misdescription or an insufficient descrip- 
tion of the subject intended. The testator himself 
may have given full instructions in the former 
case, as well as in the latter. If the fact were so, 

(a) See Proposition II. » supra, p. 15. 
{h) See 8 Bing. 247. 
(c) Supra, p. 69, pL 1. 
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and if an entirely new description of the person 
or thing intended by a testator may be substitut- 
ed for one inserted by mistake^ or for one which 
is insufficient and uncertain^ why (technical rules 
apart) should not a description omitted by mis- 
take be supplied by parol evidence also («)? 

It is said, in a work of great reputation (6), 
that evidence is inadmissible to fill up a total 
blank, because, in that case, it is uncertain upon 
the face of the will, whether the testator had se- 
lected the subject to which his words were in- 
tended to apply, or not. If, in fact, the testator 
had not made the selection, the reason would be 
unanswerable, for then there would be no will to 
execute. If the testator had made the selection, 
and had given full instructions to the person 
who prepared his will, and if the omission was 
really accidental, the reason can scarcely be 
deemed satisfactory. To fill up a blank in a 
will by inserting a name which the testator had 
really directed to be placed there, is not, in sub- 
stance, more than substituting a new description, 
or perfecting one which is useless as it stands (c). 
The legatee is no more in the will in the latter 
case than in the former. It would be thought 
strange advice to be given to professional gentle- 

(a) See 8 Bing, 250, 254. 

(h) 1 Phil, on Ev. p. 539, 7th ed. 

(c) See infra, pp. 109, 110. 
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men, that if, in preparing a will, they should /or- 
get the name of a legatee, they should put in any 
name, rather than leave a blank for the right one. 
But would not the cases justify such advice ? The 
mere circumstance that the mistake in the one 
case is patent, and in the other latent, will scarce- 
ly satisfy the inquirer who looks beyond the let- 
ter of a technical rule ; and, it is hoped that the 
professional inquirer will, upon reflection, be sa- 
tisfied that the technical rule referred to does not 
support the distinction in question (a). 

The same reason, however, admitting its suffi- 
ciency to explain the case of a blank, will not 
explain the unqualified rejection of Mary Holt's 
evidence in such a case as Goblet v. Beechey (b). 
The testator, in that case, must, upon the face 
of his will, have intended something; he must 
have had some particular subject in his mind 
when he made use of the word upon which the 
question in that case arose; the only question 
was, what he meant ? Now, either a certain de- 
scription of the subject of the testator's intention 
is, or it is not, of the essence of a bequest. If it 



(a) Infra, p. 135. 

(b) Appendix. The rejection of the evidence of Mary Holt in the 
Jlrst instance was unquestionahly right; for, until the facts of the 
case were fully developed, it was impossible for the Court to deter- 
mine whether the words did or did not sufficiently express the testa- 
tor's intention. 
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is so^ how are the cases already referred to to be 
explained ? If it is not so^ why should not a pro- 
per description of the person or tha thing in- 
tended be, in any case, supplied by averment of 
intention, provided only there is enough upon the 
face of the will to shew the testator meant some 
particular person or thing, and the only question 
is — Who or what he meant ? It may be said, that, 
in Goblet v. Beechey, the substance of the thing 
intended was not described ; and Selwood v. 
Mildmay may be cited to shew that relief against 
mistake is confined to cases in which the denomi- 
nation only has been mistaken. But, is this dis- 
tinction satisfactory ? If, in Selwood v. Mild- 
may (a), the proceeds of the sale of the testator's 
4 per cent. Bank Annuities had been traced into 
an investment in land instead of Long Annuities, 
the real mistake would have been just as mani- 
fest, and the intention as certain as in the case 
which actually occurred ; yet, it seems, the Court 
could not in that case have prevented an in- 
testacy (b). 

It is in admitting evidence of intention in any 
case that the strong act of the Courts is done. 
When it is once established, that mistakes in a 
will may be rectified by evidence of intention, the 
principle upon which (independently of any par- 

(o) Supra f p. 78. See also Evans v. Tripp, ubi supra, p. 82. 
(b) 3 Ves. 310, and see infra, p. 120, pi. 3. 
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ticular circumstances of a case) the denomination, 
but not the substance, of the thing intended, is 
permitted to be supplied by extrinsic proof, re- 
quires explanation. 

Again, suppose a testator to declare in his will 
that he left to A. the estate he had promised \ju 
conversation)] to leave to him. If it may be assumed 
that such a will as this (the conscience of the heir- 
at-law not being affected) (a) would not satisfy the 
statute of frauds ; ^nd that A. could not, either 
at law or in equity, successfully claim the estate 
against the heir-at-law of the testator, upon the 
evidence of a witness who heard the promise (6), an 
additional difficulty will suggest itself; — for,- if in 
that case the testator had affected only to describe 
the estate and person intended, although he had 

(a) Oldham v. Litchfordf 2 Freem. 284; Devenisk v, Baines, Free, 
in Cha. 3; Muckleston v. Brotan, 6 Ves. 52; Strickland v. Aldridge, 
9Ve8. 516. 

(6) See Molineiix v. Molineux, Cro. Jac. 144. But see Beaumont 
V. Fell, supra, p. 86. What description by reference will satisfy the 
Statute of Frauds, qu,? A description by reference to a writing 
will, it is conceived^ be sufficient, MoUneux v. Molineux, Cro. Jac. 
ubi supra, although parol evidence be necessary to identify the writ- 
ing referred to. Saunderson \, Jackson, 2 Bos. & Full 238 ; Hodges v. 
Horsfall, 1 Russ. & M . 1 1 6. But, will a description by reference to 
word^ spoken be sufficient? Molineux v. Molineux, tibi supra. 

Qu. If the evidence was strictly admissible under the particular 
circumstances of Hodges v. HorsfaU. The first question would be, 
whether the word plan, in that case, meant a document or a verbal 
plan? Admitting that it meant a document, a second question would 
be, whether evidence could be given as to whieh of the severalplans laid 

H 
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done so in terms wholly inapplicable to either^ it 
might be successfully contended^ upon the autho- 
rity of the cases stated above^ that evidence would 
be admissible to support the devise, though the 
witness should only state what he heard the tes- 
tator say, or what the testator told him. 

It has, indeed, been suggested to the writer of 
these Observations by an intelligent and learned 
friend, that the case of Beaumont v. Fell does not 
authorize the conclusion which has just been 
stated ; for that, in Beaumont v. Fell, there was 
some resemblance between Gatty, (by which name 
the testator used to call the legatee), and Katy, 
(which the scrivener who drew the will might 
have mistaken for Gatty, see the case); and, con- 
sequently, that that case cannot be relied on 
as an authority for the broad proposition, that a 
description wholly dissimilar from that of the ob- 
ject intended can be corrected by evidence of in- 
tention. The point is noticed as deserving atten- 
tion; but the writer can see no difference, in 
principle, between a description which is wholly 

before them the parties had agreed to select This was a term in the 
entire agreement which the writing in no way ascertained, and the 
process does not resemble that of appl3dng similar evidence to shew 
which of two persons or estates teas knoum to a testator by a given 
name. See Smart v. Prujean, 6 Ves. 565, and extract from that case, 
infra, p. 123, n. (6); BrocUe v. St, Paul, 1 Ves. jun. 326 ; 9 Ves. 250 ; 
Boydell v. Drummond, 11 East, 141; Barlow v. Rhodes, 1 Cromp. 
& Meeson, 439. See also, DiOon v. Harris, 4 Bligh, N. S. 321. 
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inapplicable^ and one which is so insufficient as 
to be meless, until it is proved, as an independent 
fact, for whom or for what the description was 
intended. The suggestion, moreover, does not 
meet the case of Selwood v. Mildmay^ nor the MS. 
case, of several estates in different counties, supra, 
p. 88 ; nor that of Miller v. Travers, as decided by 
the Vice-Chancellor, supra, p. 89. The common 
maxim, which distinguishes latent and patent am- 
biguities (a), has, moreover, always been consi- 
dered by text writers as sanctioning the case of 
Beaumont v. Fell, so understood; and the Vice- 
Chancellor must have so understood the law when 
he decided the case of Miller v. Travers. 

Again, if, where the description of the subject 
intended is applicable indifferently to more sub- 
jects than one, evidence of intention is admissible 
to determine its application, why should not such 
evidence (according to the opinion expressed by 
Lord Cowper (b),) be admissible in all cases to 
determine the application of words which are 
capable of various interpretations 



? 



The Decisions, then, in the excepted cases, 
must, it is conceived, be considered to a great 
extent as arbitrary, and not to be explained upon 
any ' determinate principle. They appear to be 
decisions in which a general principle has been 

(a) Infra, p. 126. (b) Supra, p. 67^ 

h2 
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sacrificed to meet the hardship of particular 
cases. 

The precise conclusions to be drawn from them 
are by no means obvious. 

It is observable that they are confined to cases 
in which the object of the testator's bounty, or 
the subject of disposition, was the only point to 
be determined by the evidence. 

The authorities do not, however, embrace eve- 
ry case in which the intention of the testator is 
ambiguous as to the object or the subject intend- 
ed (a). 

With respect to the cases in which the ambi- 
guity related to the object of the testator's boun- 
ty, it is observable, that they were cases in 
which the will expressed a determinate intention 
in favour of some particular person ; but the par- 
ticular person intended was uncertain; either 
because the name or description of such person 
was applicable indifferently to more persons than 
one ; or, because it was inapplicable with cer- 
tainty (b) to any person. 

The same reasons which prevailed for admit- 
ting evidence of intention to correct an ambi- 
guity as to the person, would, it is conceived, ap- 
ply to an ambiguity as to the subject of disposi- 
tion, where the ambiguity arose firom a similar 

(a) Supra, Proposition VI, pi. 1 — 7 and 31. 
(6) See p. 82 to 90. 
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cause^ provided the substance or nature of the 
subject intended were defined by the language of 
the will {a). 

Such was the state of the authorities respect- 
ing the admissibility of extrinsic evidence to prove 
intention, and such the difficulties which appeared 
to oppose themselves to its admission^ prior to the 
decision of the appeal in Miller v. Tr avers {infra). 

The description of cases in which such evidence 
had been held admissible prior to this decision^ 
were two: 1, Those in which the description in 
the will applied indifferently to more than one 
subject ; and, 2, those in which it was inapplicable 
with certainty to any subject. 

In this state of the authorities the case of Mil- 
ler V. Travers came before the Lord Chancellor, 
on appeal from the decision of the Vice-Chancel- 
lor, already stated {b). His Lordship called in 
the assistance of Chief Justice Tindal, and the 
Lord Chief Baron {Lord Lyndhursi), before whom 
the case was argued, and, on the 28th of January, 
1833, Chief Justice Tindal delivered the unani- 
mous opinion of the three Judges, deciding, that 
the evidence to prove that the testator intended 
to devise his estates in the county of Clare was 
inadmissible, and that the order of the Vice-Chan- 

(a) See MS. case, p. 88; 3 Ves. jiin. 310; Miller y, Travers,]^. 89. 
(6) Supra,^, 89. 
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cellor, directing the issue^ should be reversed. 
The judgment (a), after observing that the main 
question between the parties was, whether parol 
evidence was admissible to shew the testator's 
intention that his real estates in the county of 
Clare should pass by his will, and stating the 
facts of the case (6), proceeded as follows : — ^'^ It 
may be admitted, that in all cases in which a 
difficulty arises in applying the words of a will 
to the thing which is the subject matter of the 
devise, or to the person of the devisee, the dif- 
ficulty or ambiguity which is introduced by the 
admission of extrinsic evidence may be rebutted 
and removed by the production of further evi- 
dence, upon the same subject, calculated to ex- 
plain what was the estate, or subject matter, 
really intended to be devised, or who was the 
person really intended to take under the will; 
and this appears to us to be the extent of the 
maxim ' Ambiguitas verborum latens, verjfica" 
tione suppletur' 

" But the cases to which this construction ap- 
plies will be found to range themselves into two 
separate classes, distinguishable from each other, 
and to neither of which can the present case be 
referred. The first class is, where the descrip- 
tion of the thing devised, or of the devisee, is 
clear upon the face of the will ; but upon the 

(a) 8 Bing. 244, Hil. T. 1833. (6) Supra, p. 89. 
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death of the testator it is founds that there are 
more than one estate or subject matter of devise, 
or more than one person whose description fol- 
lows out and fills the words used in the will. As 
where the testator devises his manor of Dale, 
and at his death it is found that he has two ma- 
nors of that name. South Dale and North Dale : 
or where a man devises to his son John, and he 
has two sons of that name. In each of these 
cases respectively, parol evidence is admissible to 
shew whi^ manor was intended to pass, and which 
son was intended to take. {Bac. Max. 23 ; Hoh. 
Rep, 32; Edward Alihanis ca^e, 8 Rep. 155) (o). 
The other class of cases is that in which the de- 
scription contained in the will of the thing in- 
tended to be devised, or of the person who is in- 
tended to take, is true in part, but not true in 
every particular. As where an estate is devised 
called A., and is described in the occupation of 
B., and it is found that though there is an estate 
called A., yet the whole is not in B.'s occupation; 
or where an estate i^ devised to a person whose 
surname or Christian name is mistaken; or whose 
description is imperfect or inaccurate; in which 
latter class of cases parol evidence is admissible 
to shew what estate is intended to pass, and who 
was the devisee intended to take, provided there 
is sufficient indication of intention appearing on 

(a) Ir^Oy p. 11 7, pi. 1 
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the face of the will to justify the application of 
the evidence. 

" But the case now before the Court does not 
appear to fall within either of these distinctions. 
There are no words in the will which contain an 
imperfect, or, indeed, any description whatever 
of the estates in Clare. The present case is ra- 
ther one in which the plaintiff does not endeavour 
to apply the description contained in the will to the 
estates in Clare, but, in order to make out such in- 
tention, is compelled to introdtice new words and 
a new description into the body of thetmll itself 

'* The testator devises all his estates in the 
county of Limerick, and the city of Limerick. 
There is nothing ambiguous in this devise on the 
face of the will. It is found, upon inquiry, that 
he had property in the city of Limerick, which 
answers to the description in the will, but no pro- 
perty in the county. This extrinsic evidence 
produces no ambiguity y no difficulty in the appli- 
cation of the words of his will to the state of the 
property as it really exists (a). The natural and 
necessary construction of the will is, that it passes 
the estate which he has in the city of Limerick, 
but passes no estate in the county of Limerick, 
where the testator had no estate to answer that 
description. 

'^ The plaintiff, however, contends, that he has 

(a) Infra, p. 119, pi. 2. 
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a right to prove^ that the testator intended to pass 
not only the estate in the city of Limerick^ but an 
estate in a county not named in the will^ namely^ 
the county of Clare ; and that the will is to be 
read and construed as if the word Clare stood in 
the place of or in addition to that of Limerick. 

" But this, it is manifest, is not merely calling 
in the aid of extrinsic evidence to apply the inten- 
tion of the testator, as it is to be collected from the 
will itself, to tJie existing state of his property ; it 
is calling in extrinsic evidence to introdtice into the 
mil an intention not apparent upon the face of the 
mil. It is not simply removing a diflSculty, aris- 
ing from a defective or mistaken description ; it 
is making the will speak upon a subject on which 
it is altogether silent, and is the same in effect as 
the filing up a blank, which the testator might 
have left in his will. It amounts, in short, by the 
admission of parol evidence, to the making of a 
new devise for the testator, which he is supposed 
to have omitted. 

*' Now, the first objection to the introduction of 
such evidence is, that it is inconsistent with the 
rule which reason and sense lay down, and which 
has been universally established for the construe- 
tionof will., „«.el,: that the tesftCsintentioni. 
to be collected from the words used in the will, and 
that words which he has not used cannot be added. 
Denn v. Page («). 

(a) 3 T. R. 87. 
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*^ But it is an objection no less strongs that the 
only mode of proving the alleged intention of the 
testator is, by setting up the draft of the will 
against the executed will itself. As, however, the 
copy of the will which omitted the name of the 
county of Clare was for some time in the custody 
of the testator, and, therefore, open for his inspec- 
tion ; which copy was afterwards executed by him 
with all the formalities required by the statute of 
frauds; the presumption is, that he must have 
seen and approved of the alteration, rather than* 
that he overlooked it by mistake. It is unneces- 
sary to advert to the danger of allowing the draft 
of the will to be set up as of greater authority to 
evince the intention of the testator than the will 
itself, after the will has been solemnly executed, 
and after the death of the testator. If such evi- 
dence is admissible to introduce a new subject 
matter of devise, why not also to introduce the 
name of a devisee, altogether omitted in the will ? 
If it is admissible tointroduce new matter of dense, 
or a new devisee, why not to strike out such as are 
contained in the executed will ? The effect of such 
evidence in either case would be, that the will, 
though made inform by the testator in his lifetime, 
would really be made by the attorney after his 
death ; that all the guards intended to be intro- 
duced by the statute of frauds would be entirely 
destroyed, and the statute itself virtually repealed. 
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*' And upon examination of the decided cases 
on which the plaintiff has relied in argument, no 
one will be found to go the length of supporting 
the proposition which he contends for ;on th e 
contrary, they will all be found consistent with the 
distinction above adverted to-^that an uncer- 
tainty, which arises from applying the description 
contained in the will either to the thing devised, 
or to the person of the devisee, may be helped by 
parol evidence ; but that a new subject matter of 
devise, or a new devisee, where the will is entirely 
silent upon either, cannot be imported by parol 
evidence into the will itself. 

" Thus, in the case of Lowe v. Lord Huntings 
tower (a), in which it was held that evidence of col- 
lateral circumstances was admissible, as of the ages 
of the several devisees named in the will, of the fact 
of their being married or unmarried, and the like, 
for the purposes of ascertaining the true construc- 
tion of the will; such evidence, it is to be ob- 
served, is not admitted to introduce new words 
into the will itself, but merely to give a construc- 
tion to the words used in the will consistent with 
the real state of his property and family; the 
evidence is produced to prove facts, which, accord- 
ing to the language of Lord Coke, in 8 Rep. 155, 
' stand well tenth the words of the mlV 

(a) 4 Rubs. Rep. 581, n. 



^ 



1 1 2 PROPOSITION vin 

'' The case of Standen v. Standen {a) decides no 
more than that a devise of all the residue of the 
testator's real estate, where there was no real 
estate at all, but has a power of appointment 
over real estate, shall pass such estate over 
which he has the power, though the power is not 
referred to. But this proceeds upon the princi- 
ple that the will would be altogether inoperative, 
unless it is taken that, by the words used in the 
will, the testator meant to refer to the power of 
appointment. 

" The case of Mosky v. Massey and others (6) 
does not appear to bear upon the question now 
under consideration. After the parol evidence 
had established that the local description of the 
two estates mentioned in the will had been trans 
posed by mistake, the county of Radnor having 
been applied to the estate in Monmouth and vice 
versd, the Court held that it was sufficiently to 
be collected from the words of the will itself 
which estate the testator meant to give to the one 
devisee, and which to the other, independent of 
their local description; all, therefore, that was 
done was to reject the local description as unne 
cessary, and not to import any new description 
into the will. 

" In the case of Selwood v. Mildmay (c), the tes- 

(fl) 2 Ves. jun..589. {b) 8 East, 149. (c) 3 Ves. jun. 306. 
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tator devised to his wife part of his stock in the 
4 per cent. Annuities of the Bank of England ; and 
it was shewn by parol evidence, that, at the time he 
made his will, he had no stock in the 4 per cent. 
Annuities, but that he had some which he had sold 
out, and had invested the produce in Long Annui- 
ties. And in this case it was held, that the 
bequest was in substance a bequest of stock, using 
the words as a denomination, not as the identical 
corpus of the stock ; and as none could be found 
to answer the description but the Long Annuities, 
it was held that such stock should pass rather than 
the will be altogether inoperative. 

" This case is certainly a very strong one ; but 
the decision appears to m to range itself under the 
head, that ^ falsa demonstratio non nocet, where 
enough appears upon the will itself to shew the 
intention after the false description is rejected. 

*' The case of Goodtitle v. Southern {a) falls 
more closely within the principle last referred to. 
A devise * of all that my farm called Trogue^s 
Farm, now in the occupation of A. C Upon 
looking out for the farm devised, it is found that 
part of the lands which constituted Trogue's 
Farm are in the occupation of another person. 
It was held, that the thing devised was sufficiently 
ascertained by the devise of * Trogue^s Farm, 

(a) 1 M. & S. 299. 
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and that the inaccurate part of the devise might 
be rejected as surplusage. 

" The case of Day v. Trigg {a) ranges itself 
precisely in the same class. A devise of * all the 
testator^s freehold homes in Aldersgate-street,* 
v^hen, in fact, he had no freehold, but had lease- 
hold houses there. The devise was held in sub- 
stance and effect to be a devise of his homes there, 
and that as there v^ere no freehold houses there 
to satisfy the description ; the word ^freehold ' 
should rather be rejected than the will be totally 
void. 

^' But neither of these cases afford any autho- 
rity in favour of the plaintiff; they decide only 
that where there is a siifficient description in 
the will to ascertain the thing devised, a part of 
the description which is inaccurate may be re- 
jected, not that any thing may be added to the 
will; thus following the rule laid down by Ander- 
son, C. J., in Godb. Rep. 131 — ' An averment to 
take away any surplusage is good, but not to 
increase that which is defective in the will of the 
testator (6).' 

'* On the contrary, the cases against the plain- 
tiff's construction appear to bear more closely on 
the point. In the first place, it is well establish- 
ed, that where a complete blank is left in the 

(a) 1 P. Wme. 286. (6) Infra, p. 120, pi. 4. 
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name of a legatee or devisee^ no parol evidence^ 
however strong, will be allowed to fill it up as 
intended by the testator. Hunt v. Hort {a), and 
in many other cases. 

" Now the principle must be precisely the 
same, whether it is the person of the devisee, or the 
estate, or thing devised, which is left altogether 
in blank. And it requires a very nice discrimina- 
tion to distinguish between the case of a will, where 
the description of the estate is left altogether in 
blank, and the present case, where there is a total 
omission of the estates in Clare. 

" In the case oiDoe d. Oxendenw. Chichester {b), 
it was held by the House of Lords, in affirmance 
of the judgment below, that, in the case of a de- 
vise of ' my estate of Ashton,' no parol evidence 
was admissible to shew that the testator intended 
to pass not only his lands in Ashton, but in the 
adjoining parishes, which he had been accus- 
tomed to call by the general name of his Ashton 
estate. '' The Chief Justice of the Common Pleas, 
in giving the judgment of all the Judges, says, ^ If 
a testator should devise his lands of or in Devon- 
shire, or Somersetshire, it would be impossible 
to say that you ought to receive evidence that his 
intention was to devise lands out of those counties/ 
Lord Eldon, then Lord Chancellor, in page 90 
of the Report, had stated in substance the same 

(a) 3 Bro. C. C. 311. (6) 4 Dow, P. C. 65. 
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opinion. The case so put by Lord Eldon and 
the Chief Justice is the very case now under dis- 
cussion. 

" But the case oiNewburgh v. Newburgh, decided 
in the House of Lords on the 16th of June^ 1825^ 
appears to be in point with the present. In that 
case the appellant contended that the omission of 
the word ' Gloucester ' in the will of the late Lord 
Newburgh, proceeded upon a mere mistake^ and 
was contrary to the intention of the testator at 
the time of making his will^ and insisted that she 
ought to be allowed to prove, as well from the 
context of the will itself, as from extrinsic evi- 
dence, that the testator intended to devise to her 
an estate for life as well in the estates in Glou- 
cester, which was not inserted in the will, as 
in the county of Sussex, which was mentioned 
therein. 

'' The question, ' whether parol evidence was 
admissible to prove such mistake, for the pur- 
pose of correcting the will and entitling the ap- 
pellant to the Gloucester estate, as if the word 
' Gloucester ' had been inserted in the will,' was 
submitted to the Judges, and Lord Chief Justice 
Abbott declared it to be the unanimous opinion 
of those who had heard the argument, that it 
could not. 

'' As well, therefore, upon the authority of the 
cases, and more particularly of that which is re- 
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ferred to^ as, upon reason and principle, we 
think the evidence offered by the plaintiff would 
be inadmissible upon the trial of the issue, and 
that it would, therefore, be useless to grant the 
issue in the terms directed by the Vice-Chancellor ." 

Observations upon the Judgment in Miller v. Tra- 

versy on Appeal. 

1. From this judgment it will appear, that the 
decision in Miller v. Travers has affirmed the doc- 
trine, that where the description in the will of the 
person or thing intended is applicable indifferent- 
ly to more than one subject, extrinsic evidence is 
admissible to prove which of such subjects was 
intended by the testator (a). 

The still later cases of Doe d. Richardson v. 
Watson, already referred to (5), and Morgan v. 
Morgan (c), are to the same effect. 

It can scarcely be necessary to observe, that, in 
order that a case may be brought within the scope 
of this proposition, it is not necessary that the 
description in the will should be in all respects 
accurate or perfect. All that the law requires on 
this point is, that the description shall be so far 
perfect as to describe with legal certainty {d) each 
of the subjects to which it is sought to be applied 
— it must (as a description) satisfy the mind of 

(a) Supra, p 107. (c) 1 Cromp. & M. 235. 

{h) Supra, p. 25. {d) Supra, p. 75 to 77. 

I 
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the Judge^ that it does describe the subject to 
which he applies it — ^it nmst^ as a description^ be 
mffficieni to his mind (a). 

With respect to the particular evidence which 
is admissible for the purpose of determining which 
of several subjects was intended by the testator 
— where the description in the will is applicable 
to more than one subject — as the question^ in 
such cases^ is^ what the testator intended to have 
expressed; any evidence^ which upon general 
principles is relevant and material to that inquiry, 
will be admissible. And it seems, from the cases 
which have been referred to, that facts affording 
an inference of intention (Jti) and declarations by 
the testator at the time of making his will(c)^ are 
equally admissible. Declarations of intention, 
however, made before {d) or after {e) the date of 
the will, are, it is said, inadmissible (/). This 

{a) Suprtt, p. 77. 

(6) Selwood V. Mildmay^ tupray p. 78 ; Doe d. Le Chevalier v. 
Huthwaitey supra, p. 80. 

(c) Thomas v. Thomas^ 6 T. R. 671, and the cases snpra^ fhymp. 
78 to 90. 

{d) Thomas v. Thomas, uhi supra, n. (c); Strode v. Russell, 2 
Vera. 625; Oldham v. Slater, 3 Sim. 84. 

(0 2 Vera. 625. 

(/) Aa to the comparative value of de^laratlonQ made before> at 
the time of, or after^ making the will, see Langham v. Sandford, 
2 Mer. 23; ConoUy v. Lord Howe, 5 Ves. 700; Strode v. Russell, 2 
Vera. 625; Thomas v. Thomas, 6 T. R. 671 ; Doe d. Richardson v. 
WaUon, 4 B. & Adol 787; Whittakerv. Tatham, 7 Bing. 628. 
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distinction does not appear to have been adverted 
to in all the cases which have been referred to. 
It is a distinction depending upon the general 
rules of evidence, and is unaffected by any prin- 
ciple pecnliar to the subject of this work. 

2. The case of Miller v. Travers has also de- 
cided, that if the description of the person or 
thing be wholly inapplicable to the subject in- 
tended, or said to be intended by it, evidence is 
inadmissible to prove who or what the testator 
really intended to describe. The Chief Justice 
of the Court of Common Pleas appears, indeed, 
in one part of the judgment, to lay some stress 
upon the circumstance, that " the devise in ques- 
tion had a certain operation and efiect, namely, 
the eflfect of passing the estate in the city of Li- 
merick " («)• It is impossible, however, to read 
the whole judgment without seeing that the 
grounds upon which it proceeded are wholly in- 
dependent of that circumstance, and that the ob- 
jections there pointed out, to the admission of ex- 
trinsic evidence to prove intention, would have 
applied with equal force whether the will had con- 
tained a devise of land in the city of Limerick 
or not. The devise of lands in the county of 
Limerick was independent of that in the city of 

(«) Supra, p. 108. 

I 2 
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Limerick, and the will would not have expressed 
more plainly than it did, an intention to devise 
other lands than those which the testator had in 
the city of Limerick, if this latter devise had 
been wholly omitted. Where the tenns of a sin- 
gle devise can be any way satisfied, the argu- 
ment against enlarging its effect is irresistible. 
But, where there are two distinct devises, the fact 
that one of them is satisfied cannot furnish an ar- 
gument for refusing to give effect to the other. 

3. The decision has also overruled the distinc- 
tion taken in Selwood v. Mildmay {a) as to the 
stibstance of the thing intended being sufficiently 
described, and the denomination only mistaken ; 
for clearly the testator in Miller y. Tr avers in- 
tended to devise some real estate besides that in 
the city of Limerick. This, indeed, is involved 
in the last observation. 

4. The cases of Day v. Trigg and Goodtitle 
V. Southern, cited in the judgment in Miller v. 
Travers, do not touch the question of admitting 
extrinsic evidence to prove intention. For, in 
those cases, after rejecting words of mere sur- 
plusage, there remained (as the Chief Justice ob- 
served) a *' sufficient description in the will to 

(fl) Supra f p. 100. 
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ascertain the thing devised" {a). The question 
of admitting extrinsic evidence to prove intention 
does not^ therefore^ arise in such cases. In cases 
like the latter, indeed, a question might be made 
whether the words referring to the occupation of 
the farm were not restrictive ; and if admitted to 
be so, a Court would (so long as it received the 
instrument as the will of the testator) be bound 
to give effect to them (5). But, in that particu- 
lar case, the Court was of opinion, upon the con- 
struction of the words alone, that they were not 
restrictive, but mere surplusage, and that the 
only operative words in the devise (c) were, *' all 
that my farm called Trogue's Farm^ 

6. In Miller v. Travers, the learned Judge said, 
that there were two classes of cases only to which 
the maxim ^^Ambiguitas verborum latens verifi" 
catione suppletur'' applied, and these cases he 
illustrates with great exactness (rf). The learned 
reader, however, may, perhaps still consider that 
a class of cases which existed before the decision 

• 

in Miller v. Travers has not been satisfactorily 



(a) Supra, p. 114. See ace. Doed,\Smith v. Galloway, 5 B.& Adol. 
43. 

(6) Prop. II. 

(c) See per LitUeddU, J., in Doe d. Richardson v. fFatton, 4 fi. & 
Adol. 797. 

{d) Supra, p. 106. 
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adjudicated upon by the decision in that case. 
The judgment of the Vice*Chancellor in that case^ 
and the judgments in previous cases already re- 
ferred to^ had decided that a description wholly 
inapplicable to the subject intended might be 
corrected by evidence proving the intention of the 
testator ; from which it would follow, of course^ 
that a description partially correct might be aided 
by the same means, although such description, 
when taken in connection with the circumstances 
of the case alone, might not be sufficient to satisfy 
the mind of a judge (a). A case, however, might 
easily be suggested, in which a Judge knowing 
aliunde for whom or for what an imperfect de- 
scription was intended, would discover a suffici- 
ent certainty to act Upon, although, if ignorant 
of the intention, he would be far from finding 
judicial certainty in the words of the devise. The 
question, then, which Miller v, Tr€M)ers may be 
considered as having left undecided, is — ^whe- 
ther extrinsic evidence to prove intention is admis- 
sible in the case of such a description as that which 
has just been suggested? The question arises 
from the high authority of the case of Beaumont 
V. Fell (b), which is a case in point. There was 
no resemblance in that case between the names 
of Gertrude Yardly and Catherine Earnley, ex- 

(a) Supra, pp. 59, 60. (b) Supra, 87, n. (a). 
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cept in the resemblance in sound between Gatty 
and Katy, which possibly might (as the Court in- 
geniously guessed) have occasioned the mistake in 
the wilL Assuming that the Court could not, in 
such a cas6> act upon the description in the will 
withaut Jitst inquiring who was really intended, 
could such an inquiry be lawfully gone into ? 

It is to be regretted that this case^ so fre* 
quently quoted and approved of (a), was not thd 
subject of direct observation in the elaborate 
judgment in Miller v. Travers. 

In point of principle it is submitted, that a 
description which is so imperfect as to be useless 
as it stands, i. e. useless unless it be aided hy evi- 
dence of intention, is not distinguishable from one 
which is wholly incorrect (i). 

Both the letter and the spirit of the judgment 
in Miller v. Travers are in accordance with this 
view of the case, and appear to require it. 

6. The case of Selwoodw. Mildmay, as explain- 
ed in Miller v. Travers, proceeded upon a correct 
principle ; but that principle, it is submitted, was 

(«) Supfd^ p. 87, n. (o). 

(fi) See Smart v. Prujean^ 6 Ves. 565. " The rule of law is, that 
an instrument properly attested, in order to incorporate another in- 
strument not attested, must describe it so as to be a manifestation of 
what the paper is, which is meant to be incorporated, m mch a way 
that the court can be under no mwto^e." Sei^ also Dillon v. Harris, 
4 BHgh. N. S. 321. 
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altogether misapplied^ and the case is one which 
ought not to be followed in specie. 

The case of Beaumont v. Fell, just adverted 
to^ is one which it is extremely difficulty if not im* 
possible^ to reconcile with Miller v. Tracers, un- 
less it be upon the ground that the description 
of the legatee was, in the circumstances of that 
case, sufficient without reference to what the tes- 
tator had declared. The difficulty in the way of 
this explanation is, that the case is always refer- 
red to as a leading authority for the admissibility 
of evidence to prove intention in cases in which 
the description of the person or thing intended 
is insufficient without the aid of such evidence. 

The MS. case (jsupra, p. 84) is clearly over- 
ruled by Miller v. Travers («). 

7. The conclusion, then, which the case of 
Miller V. Travers, as decided on appeal, appears 
to warrant, is, that the only cases in which evi- 
dence to prove intention is admissible, are those 
of the first class noticed by the Chief Justice of 
the Common Pleas in that judgment, namely, 
cases in which the description in the will applies 
indifferently to, and sufficiently describes more than 
one subject. 

(a) One of the learned Judges, whose opinion upon this MS. case 
is referred to in page 88, has since informed the writer that he now 
considers that opinion erroneous. 
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The reader need scarcely be reminded^ that^ 
consistently with the conclusion which confines 
the admissibility of evidence to prove intention to 
this class of cases^ a testator's declarations may 
be admissible in other cases also. They will be 
so in those cases in which such declarations^ ac* 
cording to the general rules of evidence, prove 
or tend to prove a material fact, collateral to the 
question of intention («) ; which fact (within the 
scope of the Propositions stated in the preceding 
pages) would aid the mere exposition of the tes- 
tator's words. 

(a) Supra, page 64. 
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" Therefore, if a man give land to J. D. et J. 
S.j et /iteredibus, and do not limit to whether of 
their heirs, it shall not be supplied by averment 
to whether of them the intention was the inherit- 
ance should be limited. 

" So, if a man give land in tail, though it be 
by will, the remainder in tail, and add a proviso 
in this manner: Provided, that if he, or they, or 
any of them, do any, &c., according to the usual 
clauses of perpetuities, it cannot be averred upon 
the ambiguities of the reference of this clause, 
that the intent of the devisor was, that the re- 
straint should go only to him in the remainder, 
and the heirs of his body; and that the tenant 
in tail in possession, was meant to be at large. 

" Of these infinite cases might be put, for it 
holdeth generally, that all ambiguity of words by 
matter within the deed, and not out of the deed, 
shall be holpen by construction, or in some case 
by election, but never by averment, but rather 
shall mate the deed void for uncertainty. 

" But if it be amhignitas latens, then other- 
wise it is: as, if 1 grant my manor of S. to J. F. 
and his heirs, here appeareth no ambiguity at 
all; but if the truth be, that I have the manors 
both of South S. and North S., this ambiguity is 
matter in fact; and, therefore, it shall be holpen 
by averment, whether of them was that tlie party 
intended should pass. 
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*' So, if I set forth my land by quantity, then 
it shall be supplied by election, and not aver- 
ment. 

'' As, if I grant ten acres of wood in Sale, where 
I have a hundred acres, whether I say it in my 
deed or no, that I grant out of my hundred acres, 
yet here shall be an election in the grantee, which 
ten he will take. 

'' And the reason is plain, for the presumption 
of the law is, where the thing is only nominated 
by quantity, that the parties had indifferent inten- 
tions which should be taken, and there being no 
cause to help the uncertainty by intention, it shall 
be holpen by election. 

'^ But in the former case the difference holdeth, 
where it is expressed, and where not; for if I re- 
cite, whereas I am seised of the manor of North 
S. and South S., I lease unto you unum manerium 
de S. — ^there it is clearly an election. So, if I 
recite, where I have two tenements in St. Dun- 
stan's, I lease unto you unum tenementum — there 
it is an election, not averment of intention, ex- 
cept the intent were of an election, which may be 
specially averred. 

'' Another sort of ambiguitas latens {a) is cor- 

(fl) Can the word ** ambiguity," as used in this place, be under- 
stood — in its proper sense — ^as importing uncertainty ? What uncer- 
tainty can arise from the omission of an alias^ provided the subject 
is called by one of its proper names? '' Ambiguous — Doubtful ; having 
two meanings,* of uncertain signification." — Johnson. 
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relative unto these; for this ambiguity spoken of 
before is when one name and appellation doth 
denominate divers things; and tlie second, when 
the same thing is called by divers names. 

" As, if I give lands to Christ Church in Ox- 
ford, and the name of the corporation is Ecclesia 
Christi in Universitate Oxford, this shall be holpen 
by averment, because there appears no ambiguity 
in the words ; for this variance is matter in fact : 
but the averment shall not be of intention, be- 
cause it doth stand with the words. 

" Foi', in the case of equivocation, the general 
intent includes both the special, and therefore 
stands with the words : but so it is not in vari- 
ance, and therefore the averment must be of 
matter tliat do endure quantity, and not intention. 

" As to say, of the precinct of Oxford, and of 
the University of Oxford, is one and the same, 
and not to say that the intention of the parties 
was, that the grant should be to Christ Church 
in that University of Oxford." 

The only point which remains to be considered 
is — How far the Propositions stated above are 
consistent with Lord Bacon's Maxims. 

The attention of the reader must, in this place, 

be recalled to the proper meaning of the term 

ambigtddj as applied to the subject of these obser- 

' vations. 
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A written instrument is not ambiguous because 
an ignorant and uninformed person is unable to 
interpret it. It is ambiguous only, if found to 
be of uncertain meaning when persons of tonvpe- 
tent skill and information are unable to do so. 

Words cannot be ambiguous, because they are 
unintelligible to a man who cannot read ; nor can 
they be ambiguous^ merely because the Court 
which is called upon to explain them may be ig- 
norant of a particular fact, art, or science, which 
was familiar to the person who used the words, 
and a knowledge of which is therefore necessary 
to a right understanding of the words he has used. 
If this be not a just conclusion, it must follow — 
that the question, whether a will is ambiguous, 
might be dependent — not upon the propriety 
of the language the testator has used, but — 
upon the degree of knowledge, general or even 
local, which a particular Judge might happen to 
possess ; nay, the technical precision and accu- 
racy of a scientific man might occasion his intes- 
tacy, a proposition too absurd for an argument. 
It follows, therefore, that a Judge is not in a si- 
tuation to say whether a testator's will is ambigu- 
ous or not until he hasjirst applied to it the ex- 
trimic evidence to which the Fon/rth Proposition {a) 
refers. 

(a) Supra, p. 10, and 34. 
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Again^ a distinction before adverted to (a), but 
not noticed in any of the reported casea^ must 
be taken between inaccuracy and ambiguity oi 
language. 

Language may be inaccurate without being ow- 
biguous, and it may be ambiguous although per* 
fectly accurate. If^ for instance^ a testator having 
one leasehold house in a given place^ and no other 
home, were to devise his freehold house there to 
A. B., the description, though inaccurate^ would 
occasicm no ambiguity. If, however, a testator 
were to devise an estate to John Baker, of Dale, 
the son of Thomas, and there were two persons 
to whom the entire description accurately applied, 
this description, though accurate, would be am- 
biguous. It is obvious, therefore, that the whole 
of that class of cases in which an inaccurate de- 
scription is found to be suiBici^it merely by the 
rejection of words of surplusage are cases in which 
no ambiguity really exists. The meaning is cer- 
tain, notwithstanding the inaccuracy of the tes- 
tator's language. A Judge in such cases may 
hesitate long before he comes to a conclusion; 
but if he is able to come to a conclusion at last, 
with no other assistance than the light derived 
from a knowledge of those circumstances to which 

(a) Supra, p. 38« 
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the words of the will expressly or tacitly refer, 
he does, in effect, declare, that the words have 
legal certainty, a declaration which of course 
excludes the existence of any ambiguity. The 
language may be inaccurate; but if the Court 
can determine the meaning of this inaccurate lan- 
guage, without any other guide than a know- 
ledge of the simple facts, upon which — from the 
very nature of language in general — its mean- 
ing depends, the language, though inaccurate, 
cannot be ambiguous. It follows that, in all cases, 
the application of the extrinsic evidence, to which 
the Fifth Proposition refers, must precede any de- 
claration which a Court can have a right to make 
that a will is ambiguous. 

The circumstance, that the inaccuracy is ap- 
parent upon the face of the instrument, cannot, in 
principle, alter the case. 



With the distinctions just adverted to in his 
mind, the reader will have no difficulty in follow- 
ing the writer through the few remaining ob- 
servations on the subject of latent and patent am- 
biguities. 

It has been shewn, in the preceding pages, that 
evidence of two descriptions has, under circum- 
stances, been held admissible in aid of the expo- 
sition of wills, namely : — 1 . Explanatory Evidence, 
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consisting of evidence of collateral facts and cir- 
cumstances only. 2. Evidence to prove Intention 
as an independent fact. 

Now^ Courts of law, in admitting evidence of 
the first description, have professed to save whole 
Lord Bacoris Rule, and must, therefore, have 
considered, that the admission of such evidence 
was consistent with the Rule. There is no reason 
for questioning the soundness of the judgment 
which led to such a conclusion. The strictest in- 
terpretation of which the Rule is capable cannot 
be slated higher than this — that Courts of law, 
in expounding a written instrument, are preclud- 
ed from giving to the instrument any effect which 
it does not express ; and if it be conceded that 
the admission of evidence of the first descrip- 
tion is strictly consistent with the office of simply 
ascertaining what the instrument itself expresses. 
Lord Bacon's l^\Ae is untouched by admitting it. 
Indeed, it is deserving of consideration, whether 
the language of the Rule does not tacitly concede 
the admissibility of such evidence. Lord Bacon, in 
his concluding paragraphs, expressly points at the 
distinction between evidence of matters collateral 
to the intention, and evidence of the intention 
itself; and the maxim, in speaking of ambiguities 
which arise '' ex facto^' necessarily supposes the 
language of the will, and the facts with reference 
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to which it was written, to have been collated to- 
gether. It is the incongruity or want of corre- 
spondence between the language and the facts 
which raises a latent ambiguity, in the common 
acceptation of the term. 

It may be asked, however, whether the Rule is 
not violated, when evidence of the first kind is 
admitted in aid of a description which upon the 
fcu^e of the will is inaccurate or imperfect. With 
confidence it is answered — No. The inaccfib' 
racy of the testator's language in such cases is 
undoubtedly joaf^/; but as the meaning of inac- 
curate language may be unambiguous, it is impos- 
sible to predicate of a will in such cases, or in 
any case, that it is ambiguous, until the effect 
of bringing the language into contact with the 
facts to which it refers, shall first have been tried. 
See the case of Goblet v, Beechey (a). The 
word '' mod," as used by NoUekens, in the 11th 
codicil to bis will, was a patent inaccuracy; but 
the Court, upon further directions — ^with no 
guide to the testator's intention but his words, 
and the knowledge which is common to every 
working sculptor in the country— decided that 
the testator's models were sufficioitly described 
by the word — a decision which negatived the ex- 
istence of any ambiguity whatever (b). The re* 

(a) Appendix. (6) Supra, p. 60. 
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versal of the Vice- Chancellor's judgment in that 
case does not affect this point. 

To what class of cases, then, does Lord Bacon 
refer, in speaking of patent ambiguities? Let 
his own commentary upon the rule answer for 
him. The examples by which he illustrates that 
part of the rule, which relates to patent ambigui- 
ties, are not cases of misdescription of the object 
of the testator's bounty, or of the subject of dis*- 
position, but cases in which (the persons and 
things being sufficiently described) the testator's 
general intention with respect to them is ambigu- 
ously expressed (a). Such cases are within the 
Sixth Proposition above stated, and are not saved 
by the exceptions contained in the Seventh Pro- 
position. A devise to one of the sons of A., who 
hath several sons, is a case within the same prin- 
ciple (b). No person in particular is intended hy 
the wilK 

So far the maxim and the authorities referred to 
in the preceding pages appear to stand together. 
But, what is there in the maxim which ever autho- 
rized the admission of evidence of intention where 
the language of the will was wholly inapplicable, 
or of uncertain application, to any subject i In 

(a) The points of inquiry under a will may, for general purposes, 
be classed under three heads : 1 . The person intended. — 2. The 
thing intended. — And 3, The intentioii of the testatoir with reject to 
each of them. 

(6) 2 Vern. G25. 

k2 
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the first place, can such a will be properly termed 
ambiguotis? An instrument, the words of which 
are sensible in more senses than one, is, properly 
speaking, an ambiguotis instrument. But an in- 
strument which points at no certain intention 
is insensible, and not merely ambiguotis. Admit- 
ting, however, that such a will as we are now sup- 
posing is an ambiguous will within the meaning 
of the maxim, the question whether the maxim au- 
thorizes its admission in such cases will still recur. 
The words of the maxim are, undoubtedly, very 
general ; but the examples by which it is illus- 
trated are not so. The examples given by Lord 
Bacon, in which evidence to prove intention is said 
to be admissible to remove or explain a latent 
ambiguity, are cases in which the language of the 
will includes and describes the subject intended by 
the testator, and is ambiguous only because it 
describes and is equally applicable to more than 
one subject. It may admit of argument, whether 
the commentary on the maxim does not justify 
the admission of evidence to prove intention even 
in such cases upon that specific ground. The 
observation — " For, in the case of equivocation, 
the general intent includes both the special, and 
therefore stands with the words, but so it is not in 
variance'* — ^may, without violence to the language 
of the conmientary, be considered as applicable to 
all the cases of latent ambiguity, which are put in 
illustration of the maxim. Can the practice, then. 
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of admitting evidence of intention in cases in 
which the description of the person or thing is 
inapplicable^ or of uncertain application, to any 
subjiect, be considered a sound exposition of Lord 
Bdcoris Rule, seeing that the practice has carried 
the force of his general expressions — ^beyond the 
examples by which he has illustrated his meaning 
— to cases not in the same predicament ? The de- 
cision in Miller v. Tr avers on appeal, has, it is 
hoped, set this important point at rest. 



The conclusions, then, which the preceding 
pages appear to authorize, are these : — 

1. That evidence of material facts is, in all 
cases, admissible in aid of the exposition of a will. 

2. That the legitimate purposes to which — in 
succession — such evidence is applicable, are two: 
namely, ^r*^, to determine whether the words of 
the will, with reference to the facts, admit of be- 
ing construed in their primary sense ; and, se- ' 
condly, if the facts of the case exclude the pri- 
mary meaning of the words, to determine whe- 
ther the intention of the testator is certain in any 
other sense, of which the words, with reference to 
the facts, are capable. — ^And 

3. That intention cannot be averred in support 
of a will, except in the special cases which are 
stated under the Seventh Proposition. 



1 
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The writer of this Examination, then, whilst he 
admits and insists upon the rule stated in an early 
page («) — ** That the judgment of a Court in ex- 
pounding a will should be simply declaratory of 
what is in the instrument "—hopes that he may, 
in this place, without fear of correction, add that 
^^consistently with that rule — " Every claimant 
under a will has a right to require that a Court 
of construction, in the execution of its oflSce, 
shall — ^by means of extrinsic evidence — place itself 
in the situation of the testator, the meaning of 
whose language it is called upon to declare (A). 

(a) Supra, p. 5. (6) Supra, p. 50. 
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GOBLET V. BEECHEY (a). 

JosKPH N01.LEKEN8, the sculptor, made his will, 
and fourteen codicils thereto. 

By his will, dated the 21st of March, 1818, 
after givhig several pecuniary, and some sjiecific 
legacies, he gave to Sebastian Gahagan, Alexan- 
der Goblet, (the plaintiff), and George Lupton, 
described as three of liis workmen, 100/. each, 
to be paid as soon as convenient after his death ; 
and to George Gahagan, another of his workmen, 
20/., to he paid like manner ; and to Louisa Gob- 
let, a daughter of the plaintiff, 30/. The will then 
proceeded as follows :— I desire my collection of 
virtu in antiques, marbles, busts, models, printed 
hooks, prints and drawings, (except such hooks 
and prints as I have hereinbefore given), be sold 
by public auction ; and that the said Alexander 
Goblet be employed to arrange, repair, and clean 
my said marbles, busts, and models, to fit them 
for sale, under the direction of ray said execu- 
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tors ; and that the said Alexander Goblet be paid 
for his trouble^ at the rate of one guinea a day, 
during such time as he shall be engaged, and 
which I suppose will be effected in three or four 
days ; and I desire that my said antiques, mar- 
bles, busts, and models, books, prints, and draw- 
ings, be sold by Mr. Christie, of Pall Mall. I , 
give to Francis Douce, Esq., and to the Rev. 
Edward Balme, the executors of this my will, the 
sum of 500/. each, as an acknowledgment for 
their trouble." In a subsequent part of the will 
was the following passage : — " And as to my 
property in the funds, in the Bank of England, 
the monies to arise by the sales hereinbefore di- 
rected, the debts that shall be owing to me at 
my decease, and all other the residue of my es- 
tate and efiects whatsoever, I give the same to 
Mr. Francis Russell Palmer, pf Cumberland-place, 
New-road, and the said Francis Douce, and the 
Rev. Edward Balme, equally to be divided be- 
tween them; and I appoint the said Francis 
Douce and the Rev. Edward Balme, executors 
of this my will," 

By the 5th codicil, dated the 29th of January, 
1819, the testator, after declaring that he had 
revoked the aforesaid residuary bequest, in lieu 
and stead thereof, gave and bequeathed his said 
property in the funds, in the Bank of England, 
the monies to arise by the aforesaid sales, the 
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debts that should be owing to him at his decease, 
and all other the residue of his estate and eflFeets 
whatsoever, unto the said Francis Russell Pai- 
nter, the defendant Francis Douce, the Rev. Ed- 
ward Balme, and the Rev. Thomas Kerrick, 
equally to be divided between them. 

By the 6th codicil, dated the 15th of April, 

1819, the testator revoked the legacy of 100/. 
given by his will to the plaintiff, and gave him, 
in lieu of such legacy, an annuity of 30/. for his life. 

The 8th codicil, dated the 7th of February, 

1 820, was as follows : — *' Whereas, by a former 
memorandum, I had directed that the marble in 
the yards, and the working tools in the study, 
should be equally divided, and one-half given to 
Mr. Alexander Goblet; I do hereby revoke such 
former direction, and, instead thereof, do hereby 
will and direct that the whole of the said marble, 
and all the working tools in the study, be deli- 
vered by my executors to the said Alexander 
Goblet, for his sole use and benefit, in consider- 
ation of his care and attention to me. And 
whereas, in the aforesaid memorandum, I had 
directed my books, drawings, and prints, should 
be sold by auction, by Mr. King, I do hereby di- 
rect that they be sold by Mr. Evans, of Pall Mall. 
February 7, 1820. Joseph Nollekens." 

In the 9th codicil, the testator made mention 
of Henry Goblet, a son of the plaintiff. 
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Tbe 10th codicil, dated the I4th of August, 
1820, and written immediately following the 9th 
codicil, was as follows : — " All the working tools 
in the shop I give to his father, with the marble 
in the yard, and the boards and utensils for work- 
ing the jack I lent to Supto above a year ago, 
he out to retern it, I have paid and for what. 
J. NoUekens, this 14th of August, 1820." 

The 11th codicil was in the testator's own 
hand*writing, except the attestation thereof by 
the subscribing witness, Mary Holt, and was 
as follows :—'' This 28th day of January, 1 822. 
Memorandum, that, in case of my death, all the 
marble in the yard, the tools in the shop, bankers, 
mod (a) tools for carving, the rasp in the draw, 

(a) In the original codicil, the word ** mod " was at the end of a Ixne, 
and was followed by a small mark, the purport of which appears to 
have been equivocal. The plaintiff contended, that the mark was 
the letter ** S," and that the word or letters " mod," with the mark, 
was an abbreviation of a complete word ** models." It was con- 
tended, on the part of the defendants, that the mark was a hyphen, 
and that the word or letters *^ mod" was an integral part of an unfi- 
nished word ; or that the disputed mark was intended for the letter 
** g," as mentioned in the answer of the defendant Douce. Mudi 
argument (as the ¥nriter is informed) proceeded upon thisdbtinction, 
when the cause was heard upon the exceptions to the Master's 
report. The witnesses in the cause, and Mr. Qaley, who was called 
by the Master, do not appear to have determined what the mark was. 
Mr. Garrard, however, wIm) was also called by the Master, a{^ars 
to have considered and treated the mark as the letter " S." In the 
statement of the case in the above report, the word is called indiscri- 
minately " mod." 
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*Fith [^iievre or nepre]] («), and the draw in the 
parlour, shall be the property of Ales. Goblet. 
Joseph Nollekens. Witness my hand, Mary Holt," 

By the I3th codicil, the testator appointed the 
defendants his executors. 

The testator died in April, 1823, and his will 
and codicils were proved by the above-named 
executors. The testator had certain models, 
which his executors sold, and which produced 
the sum of 738^. 13«. The articles mentioned 
in the llth codicil, except those intended by the 
word " mod," were of trifling value. 

By a decree of the Court, bearing date the 
I4th day of February, 1824, made in a cause in 
which Francis William Russell, in the said will 
called Francis RuBsell Palmer, the said Francis 
Douce, and Thomas Kerrick, were plaintiffs, and 
the said Sir William Beechey and John Thomas 
Smith, and others, were defendants, the usual ac- 
counts of the personal estate of the testator, Jo- 
seph Nollekens, were directed to be taken. 

The plaintiff" went in before the Master under 
the decree in the cause oiRusseJl v. Beechey, and, 
under the llth codicil, claimed the money pro- 
duced by the sale of the models. The Master 
disallowed the claim. 

On tlie 29th of October, 1824, the pliintiff 

(n) These words were almoat Dlugiblc. 
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filed the bill in this cause against Sir William 
Beecheyy France Douce, and John Thomas Smith, 
as defendants. The bill referred to the will of 
Joseph Nollekens, and stated the 1 1th codicil 
thereto. The bill then stated^ that the defen- 
dants pretended that the word " mod/' in the 11 th 
codicil^ was an abbreviation of, and was meant 
and intended for, the word '^ modelling," and was 
to be joined in construction with the following 
words '^ tools for carving/' and that the testator 
did not by his 11th codicil intend to bequeath to 
the plaintiflF his models and tools for carving, but 
only his modelling tools for carving. The bill 
then charged that the intention of the testator 
was to bequeath to the plaintiff his models ; and 
that the word ^' mod/' in the 11th codicil, was an 
abbreviation of the word *' models ;" and that 
there was no sense in the alleged expression, 
'' modelling tools for carving," inasmuch as, in 
the art and practice of sculpture, tools for carving 
were not used for modelling; and that there was 
no word, other than the word " models," which 
the word *' mod," with reference to the contents 
of the will, and the nature of the testator's pro- 
perty and business, could be taken to denote or 
signify. 

The bill further charged, that the 11th codicil 
was in the hand-writing of the testator, and that, 
after the same was vn-itten by him, it was, at his 
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desire, read over to him by Mary Holt, the attest- 
ing witness thereto, in whose presence the same 
was written, and who was in the service or em- 
ployment of the testator ; and that when, in so 
reading over the 11th codicil, she came to the 
said abbreviation, she observed to the testator, 
that there was something imperfect or indistinct 
in such abbreviation, and asked him what he 
meant thereby ; to which the testator answered, 
that he meant models, or to that effect. 

The bill then prayed, that it might be declar- 
ed, that, under the 11th codicil to the will of the 
testator, Joseph NoUekens, bearing date the 28th 
day of January, 1822, the plaintiff became enti- 
tled to the said models ; and that the defendants, 
Sir William Beechey, Francis Douce, and John 
Thomas Smith, might be decreed to pay the 
plaintiff the sum of 738/. 13*., with all interest 
which had become due for the same ; or to assign 
or deliver to the plaintiff the securities whereupon 
the same had been invested ; and to pay the plain- 
tiff the interest or other proceeds which had arisen 
therefrom. 

The defendant. Douce, by his answer, inter 
alia, stated, that, amongst the estate and effects 
of the testator, Joseph NoUekens, at the time of 
his death, were certain very valuable models of 
various descriptions, used, or intended to be used, 
if occasion required, for the purposes of and be- 
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longing to the business of a sculptor ; but which 
models were, many of them, of themselves rare 
and valuable specimens of art, and, as such, very 
desirable and of great worth for the cabinets and 
collections of persons of taste, and collectors of 
works of art of such nature and kind, and so 
esteemed by the testator himselfl He further 
said, he believed that such models were occasion* 
ally, and when necessary or convenient, used by 
the testator in his lifetime for the purposes of 
sculpture, and in his study and practice of that art ; 
and were also kept and preserved by him as 
being, of themselves, intrinsically very rare and 
curious works of art, and of great value to all 
lovers o( the fine arts, or of that particular branch 
thereof. 

The answer admitted the sale of the models, 
and the receipt by Douce and his two co-execu* 
tors of the money produced by such sale, and that 
no part thereof had been paid to the plaintiff. 
^ The defendant, by his answer, insisted, that, 
according to the true construction of the will and 
codicils, the plaintiff was not entitled to the mo- 
dels; and that the word ^^mod," in the 11th co- 
dicil, was incapable, either abstracted or by con- 
nection with other parts of that codidl, of being 
applied to the models claimed by the plaintiff, or 
to any other models. 

The answer then insisted, that, from the con- 
text of the will and codicils, the testator meant 
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to use the word " modelling," and that he nnHted 
by mistake to repeat or insert twice, instead of 
once, the word "tools," in which case the expres- 
sion would have been "modelling tools, tools for 
carving;" and which the defendant believed the 
testator intended to express, but which he failed 
to do, from being at that time under a paralytic 
affection. 

The answer further stated, that the testator, 
for some time before, and particularly about the 
month of January, 1822, and from thence up to 
the time of his death, had great difficulty or 
thickness in his enunciation or manner of speak- 
ing, whereby it was frequently very difficult, if 
not impossible, to understand him distinctly or 
correctly when he spoke ; and that, if any such 
communication, as in the bill mentioned, took 
place between the testator and Mary Holt re- 
specting the 11th codicil, (but which the answer 
did not admit), it was probable that Mary Holt 
might have misunderstood what the testator said, 
and that he might have attempted to pronounce 
in explanation the word " moulds," a great num- 
ber of which were in his possession, and were not 
by him specifically disposed of- 

The answer then insisted, that the 11th codicil 
must be construed by a reference to, and con- 
sideration of, the contents of the instrument, and 
of the will, and of the other codicils thereto; and 
that the principal case was not one in which any 
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evidence could be received of parol declarations 
of the testator as to what he meant. 

The other defendants, by their several answers, 
submitted the point in question to the judgment 
of the Court. 

Witnesses were examined on the part of the 

plaintiff. 

It was proved, that the plaintiff had been in 
the service of the testator thirty years, and was 
held in great estimation by him. 

Charles Rossi, a sculptor, deposed, that there 
were not such tools as " modelling tools for carv- 
ing," and that there was not any sense or mean- 
ing in such tools as '' modelling tools for carv- 
ing;" that tools for carving were not used for 
modelling, except that, when the model was 
moulded and cast in plaister, carving tools were 
used, but that tools for modelling were not used 
for carving; that tools for modelling were made 
of bone and wood, and sometimes of steel, and 
sometimes of brass; and that tools for carving 
were made of steel. 

The same witness deposed, that in his opinion 
any sculptor would, by the word "mod," as used 
in the 11th codicil, understand that the testator 
meant - models," and that he, the deponent, was 
of that opinion ; and that, having ^regard to the 
language of the 11th codicil, and to the nature of 
the busmess and description of utensils and specific 
articles belonging to the testator as a sculptor. 
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there was not, in the deponent's opinion, more than 
one thing that the word "mod/' as used in the 11th 
codicil, could signify, and that was *' models." 

Peter Rouw and Edward Hodges Bailey, both 
sculptors, gave evidence to the same effect as 
Charles Rossi. 

Mary Holt deposed, that she was in the ser- 
vice of the testator from March, 1802, to Janu- 
ary 1807, when she married, and again from the 
month of August, 1820, when her husband died, 
up to the testator's death, she having returned to 
him, at his particular desire, to attend on him in 
his infirmity. 

She then deposed, that one day, in the month 
of January, 1821, or 1822, (but which of those 
years she did not then recollect), and, on the oc- 
casion of the witness going into the room in which 
the testator was sitting in his dwelling-house in 
Mortimer Street, he, being then alone, with the 
11th codicil before him, (and which appeared to 
have been just then written), asked her to witness 
the same, upon which she asked his permission to 
read it; and the testator having assented to the 
witness's request, she did read it aloud to, and in 
the hearing of, the testator; and the testator 
heard the same when read over; and she so read 
it immediately previous to her signing the same 
as a witness thereto. 

She further deposed, that, at the time of read- 
ing the 11th codicil to the testator, and when she 
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had read as far as the word '^ bankers/' she asked 
the testator what he meant by the word " mod,** 
being the word next following the word *' bank- 
ers/' in the 11th codicil; and that^ in answer 
thereto, the testator pronounced the word "mo- 
dels ; " and that she then asked the testator, whe- 
ther he meant Goblet, (meaning the plaintiff in 
the cause), to have the models; and that, in an- 
swer thereto, the testator said ''yes;" and that she 
then said, *' bravo,*' thereby meaning to express 
her satisfaction at the testator intending that the 
plaintiff should have the models alluded to by the 
testator; and that the testator then folded the 11th 
codicil up, and put the same into his pocket-book. 

The cause came on to be heard in Trinity 
Term, 1826. 

Mr. Shadwell and Mr. Sidebottom for the plain- 
tiff. 

Mr. Sugden, Mr. Jo$eph Martin, and Mr. Jacob, 
for the defendants. 

The cases cited were. Hunt v. Hort, 8 Bra C. 
C. 811; Price v. Page, 4 Ves. 680; Abbott r. 
Massie, 3 Ves. 148 ; Mohun y. Mohun, 1 Swans. 
201; Andrews v. Dobson, 1 Cox, 425; Parsons v. 
Parsons, 1 Ves. jun. 266 ; Baylis v. The Attorney- 
General, 2 Atk. 239; Edge v. Salisbury, Amb. 70 ; 
Ulrich V. Litchfield, 2 Atk. 372 ; Dowset v. Sweet, 
Amb. 175 ; Careless v. Careless, 1 Mer. 384, S. C. 
19 Ves. 601 ; Masters v. Masters, 1 P. Wms. 421 ; 
N&mum V. MorreU, 4 Ves. 769; Kelly y. Powlett, 
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Amb. 605 ; Broxtm v. Seltmn, Ca. tern. Tal. 240 ; 
Fonnereau v. Poyntz, 1 Bro. C. C. 471. 

The Vice-Chancellor, (Sir John Leach), said, 
that the case was not then ripe for decision, as It 
did not clearly appear what the letters were which 
formed the word '' mod." He added, that he 
had found no authority which exactly governed 
the case ; but that, upon principle, he was satis- 
fied, that, to admit the evidence of Mary HoU 
respecting the testator's declarations, would be to 
repeal the Statute of Frauds. He, therefore, re- 
jected her evidence; and, upon hearing the codicil 
to the will of the testator, dated the 28th Janu- 
ary, 1822, and the proofs taken in the cause, ex- 
cept the depositions of Mary Holt, read, he or- 
dered, that it be referred to the Master, to inquire 
and state to the Court, what the testator intended 
by the word between the word " bankers," and 
the word '* tools," and the two worcfs between the 
words " with" and '^ and," in the codicil to his 
will, dated the 28th of January, 1822. And the 
Master was to be at liberty to call to his assist-^ 
ance persons skilled in the art of writing, and 
also persons who had a competent knowledge of 
tools and articles used in statuary. And it was 
ordered, that the consideration of all further di- 
i:ections, and of the costs of the suit, be reserved 
until after the Master should have made his report. 
And any of the parties were to be at liberty to ap- 
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ply as there should be occasion. Reg. Lib. A. 
1 826, /o/. 1846. 

The Master, by his Report, bearing date the 
23rd of June, 1827, certified, that he had been at- 
tended by the solicitors for the respective parties, 
plaintiff and defendants, and, m their presence, 
had proceeded to make the inquiry directed by 
the decree. And a state of facts had been laid 
before him on the part of the plaintiff, and another 
state of facts on the part of the defendant Douce, 
and the probate of the will and codicils of the 
testator, and the original codicil of the 28th of 
January, 1822, and ofBce copies of the depositions 
of witnesses examined on the part of the plaintiff 
in the cause, (except such parts thereof as were 
held by the Court to be inadmissible), had been 
produced and read before him: and he found 
thereby, that the testator, Joseph NoUekens, was 
an excellent sculptor, residing in Mortimer Street, 
Cavendish Square ; and that, about the year 1791, 
having occasion for an assistant in his business, he 
wrote to Mr. Clarisseau, an architect, resident in 
Paris, to recommend him a young Frenchman as 
a carver, and, in consequence thereof, the plaintiff, 
who was then iii the employ of the sculptor to 
the King of France, (Louis the 16th), was sent 
over by the said Mr. Clarisseau to this country, 
to the testator, into his employ or service. And 
he further found that the plaintiff continued from 
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that period, that is, in the year 1791^ in the em- 
ploy or service of the testator^ until the testator's 
deaths which happened on the 23rd of Aprils 1823^ 
and during that period was employed by the tes- 
tator on many of his best works^ chiefly as a 
carver^ but frequently as a modeller^ and acquired 
the esteem and confidence of the testator in a 
very great degree, insomuch^ that for years previ- 
ously to the testator's deaths the plaintiff almost 
wholly resided in the testator's house with him^ 
on a footing of great trust and confidence. And 
he further found, that, for some considerable time 
previous to his death, the testator was seized with 
a paralytic affection in his limbs, which deprived 
him of the use of his limbs, and confined him to 
the house ; and that, during the latter period, the 
plaintiff superintended the business of the testa- 
tor, and gave great and unremitted attention to 
the same. 

The Master, by his Report, further found, that 
the " bankers" mentioned in the 11th codicil, were 
solid pieces of wood, in which were placed blocks 
of marble when about to be worked ; and that the 
bankers belonging to the testator, and also his 
tools for carving, and the rasp mentioned in the 
1 1th codicil, were all matters of small and trifling 
value ; but the models belonging to the testator, 
at the respective times of making his 11th codi- 
cil, and of his death, were of great value, (that is 
to say) of the value of 700/. and upwards. 
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The Master further stated, that he had availed 
himself of the liberty giren by the decree, ol 
calKng to his assistance Mr. John Caley, a per* 
son skilled in the art of writing, and also that of 
Mr. Charles Garrard, of Brompton, sculptor and 
statuary, a person of competent knowledge of the 
tools and articles used in statuary : and that the 
said Mr. Caley, having examined the original co- 
dicil of the 28th of January, 1822, had made a 
transcript thereof, according to his judgment of 
the characters, a true copy of which was set forth 
in the first schedule to his report ; and that the 
said Mr. Caley had personally attended the Mas- 
ter, and declared he could form no judgment of 
what was intended by the word ^* mod." And the 
Master further stated, that the said Mr. Garrard {a) 
had also examined the said original codicil of the 
28th of January, 1822, and had made a report, 
not only as to the word " mod," which he under- 
stood to be a contraction of the word '' models," 
but as to the other two words, respecting which 
he was directed by the decree to inquire, and as to 
the proper reading of the codicil at large ; and 

doubts having arisen as to the things intended by 
the word ^' models," supposing that to be the true 

reading of the construction, the said Mr. Garrard 

had further, at the Master's request, explained the 

technical meaning of the word ^' models," as he, 

from his knowledge of sculpture . and statuary, 

(a) See page 8, n. («). 
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understood the same ; and the Master set forth a 
copy of Mr. Garrard's report, in the second sche- 
dule to his (the Master's) report. 

The Master then certified, as the opinion which 
he had formed, with such assistance as aforesaid, 
that the word intended hy the testator by the 
word or contraction between the word "bankers'* 
and the word "tools" was models;" and that 
the things intended by him thereby were such 
articles as were described by Mr. Garrard in his 
report to fall within the meaning of that term in 
its ordinary uses by sculptors. And he was fur- 
ther of opinion that, by the two words between 
the words "draw" and "and" in the 11th codi- 
cil, the testator intended "with the apron," ac- 
cording to the reading or interpretation of Mr. 
Garrard, which appeared to him satisfactory, for 
the reasons assigned by Mr, Garrard in his report. 

Mr. Garrard, by his report, which was referred 
to by the Master, after explaining the word 
" bankers/' in the 1 1 th codicil, to mean certain 
massive heavy benches used for the purpose of 
carving blocks of marble upon, added, that the 
first and only construction he could put upon the 
contracted word " mod^," or upon the testator's 
intention when writing that word, was, that it 
meant " models ; " that the testator intended to 
write models, and meant what he had written to 
be taken for and understood to be models, that is, 
(according to the idea a sculptor annexes to the 
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term), original material representations of forms, 
either existing in nature, or ideal. 

The rest of J^r. Garrard's report related to the 
interpretation of parts of the codicil subsequent 
to the word *'mod/' 

The defendant Douce excepted to the Master's 
report, on the ground that he ought to have stated 
and certified by his report, that he had been una- 
ble to discover or ascertain in any manner, and 
therefore could not state to the Court, what was 
intended by the testator by the word between the 
word "bankers" and the word ''tools." 

The cause came on to be heard in the matter 
of the exception, and on further directions, in Hil- 
ary Term, 1829, before the Vice Chancellor, (Sir 
Lancelot ShadwelT), when his Honor overruled 
the exception — confirmed the Master's report^ — 
and declared that the plaintifi* was entitled to the 
models, or the money produced by the sale of 
them; and ordered that the same, together with 
the costs of all parties, should be paid out of the 
testator's estate. — Reg. Lib. A. 1828, /o/. 1633. 

The decree, on fiirther directions, was reversed 
on appeal by Lord Chancellor Brougham. — Reg. 
Lib. 

FINIS. 
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ADDENDUM, 



To note (6), page 101, infra. 

In the case of Shortrede v. Cheek, 1 Adolphus & Ellis, 57, Easter 
Tenn, 1834, a question arose upon the sufficiency of a guarantee, 
which was in the following words, " You will he so good as to with- 
draw the promissory note; and I will see you at Christmas, when 
you shall receive from me the amount of it, together with the me- 
morandum of my son's, making in the whole 4.5 V* It was suggested 
that the note was not sufficiently described ; But the Court decided 
otherwise, on the ground that there was no other note to which the 
agreement could apply. LUtledale, J., said, *' It is true, the letter 
leaves it uncertain what the note was, and whether it was a note of 
the father or of the son ; and if it had appeared that there were two 
notes, one given by each, I do not think parol evidence could have 
been received to shew which was meant. So, if there had been two 
notes in question for the same sum, but of different dates." Parke, 
J., said, " If it had appeared in proof that there were two notes to 
which the promise might have applied, there might have been a dif- 
ficulty as to explaining this by parol testimony." 

The above observations of the judges are in accordance with the 
author's criticisms on the case of Hodges v. HorsfaU, with reference 
to the plan mentioned in that case, infra, p. 101, n. 
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